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Memorandum to the Law Revision Ccmmission
From: Jochan R, McDonough, J¥x.
Subject: Study No, 23 - Rescission

Attached 1ie & preliminary draft of a bill designed to preserve the
existing duality of rescissicnal remedies in the situaticn where one of '
the parties to a contract is entitled to have it extinguished, but to
improve the existing statutory law by:

1, Making it clear on the face of the Civil Code (and of other
codes which deal with resciesion through the device of cross
reference to the Civil Code) that there are the tvo separste
remedies ~~ a fact which at the present time only careful
research like that done by our research consultant will make
manifest.

2, Eliminating a number of the existing differences between the
two kinds of actions (e.g., notice and offer to restore,
attachment, joinder) and thus reducing both the number of
situstions in which it makes a difference which remedy is
pursuved and the number of cases in which a party may either
be trapped or creste an advantage for himself by proceeding
in one way rather than ancther.

This draft assuvmes that it is not possible or at least not wise to

attempt to redraft the stetutory law with a view of substituting a “single

form of action" for the duslity of rescissicnal remedies which presently
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exists., Tt recognizes that the forms of action rule us from their graves

and attempts to bring as much order es possible out of that situation.

Respectfully submitted,

John R, MeDonough, Jr.
Mamber
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(23) 6/14/60
PROPOSED BILL

SECRION 1. Chapter 2 of Title 5 of Division 3 of Pert 2 of the Civil

Code 13 hereby repesaled.

SEC. 2. Chapter 2 of Title 5 of Division 3 of Part 2 of the Civil
Code is enacted, to read:
Chapter 2
RESCISSION

§ 1688, A contract is extinguished by its rescission,

§ 1689. A contract is subject to rescission in the following cases
only:

1. Where the comsent of the party who desires rescission or
of any perty jointly conmtracting with him was given by mistake or
obtained through durese, menace, fraud or undue influence, exercised
by or with the connivance of the party as to whom rescission ie
desired or of any other party to the contract Jointly interested
with euch party; provided that a contract is not subject to rescission
for mere misteke, unless the party against whom rescission is sought
can be restored to substantially the same position as if the centrect
had nct been made;

2, Where the consideration for the obligstion of the party who

desires rescission falls, in whole or in part, through the fault of
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the party ss tv vham -rescission is deslred;

3. Where the consideration for the obligation of the party who
desires rescission becomes entirely void from any cause;

4, Where the consideration for the obligation of the party who
desires rescission fails in = material respect from any ceuse before
it ip rendered to him;

5. Where all of the parties concerned desire rescission;

6. Where the contract 1s unlewful for causes which do not appear
in its terme or conditions, and the parties are not equally in fault;
7. Where the public interest will be prejudiced by permitting

the contract to stand.

8. Where the circumstances are those provided for in Sections
39, 1785, 1789, 1930 smd 231k of this code, Section 24T0 of the
Corporations Code or Secticns 331, 338, 359, W47, 1904 ané 2030 of

the Insurance Code.

§ 1690, Any parties to & contract may rescind the same as to themselves

by mutual sgreement.,

§ 1691, When a contract is subject to rescission under Section 1689
a party sggrieved may rescind the contract as to himself by manifesting
his intention to do so to the other parties to the contract. Subject to
the provisions of Section 1694 and Section 1781 of this code he must

(1) Rescind pramptly upon discovering the facts which entitle him
to rescind if he is free from duress, menace, undue influence or disebility

and is aware of his right to rescind; and
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{(2) At the time of rescinding restore to the other party everything
of value which he has received from him under the contract or offer %o
restore the same upon condition that such party do likewise, unless the

latter is unable or positively refuses to do so.

§ 1692, When a contract has beer rescinded in whole or in part by
the mutual agreement of some or ell of the parties theretc or by the
unilateral action of a party pursuvant to Section 1691, any party to the
contract may bring an action for a declarstory jJjudgment that such rescission
has been effected or to recover any mcney or thing owing to him by any
other party to the contract as & conseguence of such rescission and for
any other relief to which he may be entitled under the circumstances. When
an action 1g brought under this secticn any party thereto may demand a

Jury trial on any legal issue involved.

§ 1693. When a contract is subject to rescission under Section 1689
[and when the legal remedies available under this chapter are inadequate?}
a party aggrieved may bring an action to have the contract rescinded as to
himgelf by the judgment of the court and to recover any money or thing
owing to him by any other party to the contract as a consequence of such
rescission and for any other relief to which he may be entitled upder the
circumstences. Subject 4o the provisions of Section 169k and Section 1781
of this code, he must

l. Give the other parties to the contrect notice of his intention to
bring such an action promptly upon discovering the facts which entitle him
to do so if he ip free from duress, menace, undue influence or disadbility;
and
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2. At ithe time of giving such notice restore to the cther party
everything of value which he has recelved under the contract or offer to
restore the same upon condition that the other party do likewlse, unless
the latter is uneble or positively refuses to do so.

Acticne brought under this section shall be tried to the court without

& Jury.

§ 1664, When an action is brought pursuant to Section 1692 or
Section 1693

1. Rellef shall not be denied because of a delay in rescinding or
because of a failure to give or delay in giving notice of rescission unless
such failure cr delsy hkas been substantially prejudicial to the other perty;

2+ Rellef shall not be denied because of a failure to restore or to
offer to restore benefits received under the contract or a delay in doing
8o unlesa puch failure or delsy has heen substantially prejudicial to the

cther party.

$ 1695. A person having & right of sction under Section 1692 or

Section 1693 may assert the same by wey of defense, countercleim or cross-

complaint.

§ 1696. A stipulation thet errors of description shall not avoid e
contract or shell be the subject of compenseticn, or both, does not take

away the right to have rescission adjudged for fraud, nor for mistake,

where such mistske is in a matter essential to the inducement of the contract,

end is not capable of exact and entire compensaticn. -
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§ 1696.1. Where s release is pleaded in answer to a cause of action
asserted in a pleading, the party asserting the cause of action may serve
and file a responsive pleading alleging that the release has been rescinded
pursuant to Section 1691 or alleging groumds for rescission thereof imder
Section 1693 of this code. If such a responsive pleading is served and
filed, the court shall first determine whether the release has been rescinded
or whether its rescission should be adjudged. If the release is held to -
be valid it shall be accorded the effect to which it is entitled as &
defense to the cause of action, If the release is found to have been
rescinded or if the party asserting the cause of action is entitled to
rescission of the release, the release shall be accorded no effect as a
defense to the cause of action; but the court shall set off againet any
Judgment rendered in favor of the party ssserting the cause of action
the amount or value of any benefits that were conferred upon such party
in exchange for the release by the party who pleaded or introduced the
release and 1f such amount exceeds any judgment rendered in favor of the
party asserting the cause of action, the court shall enter judgment in
favor of the party who pleaded or introduced the release in the amount

of such excesas,

1696.2. In an actlon brought pursuant to Section 1692 or 1693 of
this code the court mey order the party to whom relief is granted toc make
compensation to the other party or to do any other act which Justice may

require and may meke its judgment conditional on compliance with the order.




[This
now seems
doubtful]

SEC. 3. BSection 338 of the Code of Civil Procedure is amended

to read:

338, Within three years:

* # &

8. An sction brought pursuant to Section 1693 of the Civil

Code; provided that where the ground for rescission is fraud, or

mistake, the cause of action shall not be deemed to have acerued

until the discovery, by the sggrieved party, of the facts constituting

the fraud or mistake.

SEC, B, Section 537 of the Code of Civil Procedure is amended

to read:

537. The pleintiff, at the time of issuing the summons, or at
any time afterward, mey have the property of the defendant attached,
as security for the satisfaection of any Judgment that mey be recovered,
unless the defendant glves security to pay such judgment, as in this
chapter provided, in the following cases:

l. In an action upon a conitract, express or implied, for the
direct payment of money, where the contract is made or is payable in
this State, and is not secured by any mortgage, deed of trust or lien
upon real or personsl property, or any pledge of personal property, or,
if originally so eecured, such gecurity has, without any act of the
plaintiff, or the person to whom the security was given, become
veluelessi-providedy-that-an + An action upon any 1iability, existing

uder the laws of this State, of a spouse, relative or kindred, for
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the support, maintenance, care or necessaries furnished to the other spouse,
or other yrelatives or kindred, shall be deemed to be an action upon an
implied contract within the term as used throughout all subdivisions of

this section., An action brought pursuant to Section 1692 or Section 1693

of the Ciyil Code shall be deemed to be sn action upon an implied contract

within the meaning of that term as used in this section.

* ¥ %

SEC. 5. Section L7 of the Code of Civil Procedure is amended to

resd:

h27. The plaintiff may unite seversl causes of action in the same
complaint, where they all arise out of:

1. Contracts, express or implied, An action brought pursuant to

Section 1692 or Section 1693 of the Civil Code shall be deemed to be an

action upon an implied contract within the meaning of that term es used in

this section.

¢
SEC., 6. Section 112 of the Code of Civil Procedure is amended to

read:

112, Justice cowrts shall have coriginal Jurisdiction of ecivil cases
and proceedings as follows:

{a) In 8ll cases at law in which the demand, exclusive of interest, or
the value of the property in controversy, amounts to five hundred dollars

{$500) or less, except cases at law which involve the title or possession
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of resal estete or the legality of eny tax, impost, assessment, toll or

municipal fine, and actions brought pursuant to Section 1692 of the Civil

Code,

SEC. T. BSection 39 of the Civil Code iz amended to read:

39. A conveyance or other contract of a person of unscund mind, but
not entirely without understanding, mede before his incapacity has been
Judicislly determined is subject to rescission as provided in the-Ghapier

sR-Reselsaden Chapter 2 {beginning with Section 1688)of Title 5 of Division

3 of Part 2 of this Code.,

SEC. B, BSection 1566 of the Civil Code is amended to resd:

1566, GONSENT,-WHEN-VOIRABEE., A consent which is not free is never-

theless not sbsolutely vold, but may-be-reseinded-by-the-parsiesy-in-the

meRrey-preseribod-by-the-Chapter-cn-Regednsien is subject to rescisglion

A8 provided in Chapter 2 (beginning with Section 1686) of Title 5 of

Division 3 of Part 2 of this Code.

SEC. 9. Section 1930 of the Civil Code is amended to read:

1930. When a thing is let for a particular purpose the hirer must
nct use it for any other purpose; and if he does, he is liable to the letter
for all damages resulting from such use, er-the-letier-may-srvent-the-eentraet

aB~-thewvsby-resednded and the contract is subject to rescilssion as provided

in Chapter 2 (beginning with Section 1688) of Title 5 of Division 3 of

Part 2 of this Code,
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SEC. 10. Section 2314 of the Civil Code is amended to read:

2314, RESCISSION-OF-RATIFICATIONs A ratification mey-be-reseinded
when mede without such consent as is regquired in a contract, or with an
imperfect knowledge of the materisl facts of the transaction ratified, is

subject to rescission as provided in Chapter 2 (bMﬁth Section 1688)

of Title 5 of Division 3 of Part 2 of this Code but not ctherwise.

SEC. 11. Section 2470 of the Corporaticns Code is amended to read:

2470. {a) Subject to the provisions of subdivision (b) of this

section, the transfer of s certificate is subject to rescission as provided

in Chapter 2 (begioning with Section 1688) of Title 5 of Division 3 of Part

2 of the Civil Code may-be-veseinded and possession thereof reeiaimed may

be recovered, in any of the following cases:

(1) If the endorsement or-delivery of the certificate was procured
by fraud or duress,.

(2) If the endersement or delivery of the certificate wes mede under
such mistake as to make the endorsement or delivery inequitable.

{3) If the delivery of the certificate was made without authority
from the owner.

(k) If the delivery of the certificate was made sfter the owner's
death or legal incepacity.

(b) The-wight-teo-reseind The transfer of a certificate is not

veelaim
subject to rescission and/the possession thereof dees-~met-exist may not be

recovered in either of the following cases:

(1) If the certificate has been transferred to a pyrchaser for wvalue,
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in good faith, without notice of any facts meking the transfer wrongful.
{2) If the injured person has elected to waive the injury or has been
gullty of laches in endeaveoring to enforce hie rights.
{c) Any court of appropriste jurisdiction may enforce specifically .

the right to reelaim recover the possession of the certificate or the righis

with respect to rescission conferred by this section be-veseind-tke-trangfer

$hereef and, pending litigation, mey enjoin the further transfer of the
egrtificate or impound it.
BEC. 12, Bection 331 of the Insurance Code is amended to read:

331. Concealment, whether intentional or unintentional, embitles-the

injured-parsy-te-reseind-ingurajee makes the contract of insurence subject

to rescission as provided in Chapter 2 (beginning with Section 1688) of

Title 5 of Division 3 of Part 2 of the Civil Code.

SEC, 13. Section 338 of the Insurance Code is amended to read:

338. An intenticnal and fravdulent cmissicn, on the part of one
insured, to cammunicate information of matters proving or tending to
prove the falsity of a warranty, erbities-the-imsuwer-bto-reseind makes

the comtract of insurance subject to rescission as provided in Chapter

2 (beginning with Section 1688) of Title 5 of Divisgion 3 of Part 2 of

the Civil Code,
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SEC. 14. Section 359 of the Insurance Code is smended to read:
359. If a representation is false in & material point, whether
affirmative or promissory, the-injured-party-to-ensisied-so-resedind the

contract is subject to rescission as provided in Chapter =2 {beginning with

Bection 1688) of Title 5 of Division 3 of Part 2 of the Civil Code from

the time the representation becomes felse.

SEC. 15. Section &7 of the Insurance Code 1s amended to read:
447, The violation of a material warranty or other material provision
of a policy y-ea-%he-gm-sﬁ-either-paﬁy-theeete,-entitie-the-ether—te

reseind makes the contract subject to rescission as provided in Chapter 2

(beginning with Section 1688) of Title 5 of Division 3 of Part 2 of the

Civil Code.

SEC. 16. Section 650 of the Insurance {ode is amended to reed:

650. Whenever a right to rescind or seek a decree rescinding &

contract of insursnce is given to the insurer by eny provision of this part,
such right msy only be exercised aé-esy-time-previeus prior to the

commencement of an action on the contract.

8EC. 17. BSection 1904 of the Insurance Code is amended to reed:
190k, TIn marine insurance, if a representstion by the insured is
intentionally false in any respect, whether material or immsterial, the

the
insare«r-nay-?eseindjentire contract is subject to rescission as provided in

Chapter 2 (beginving with Section 1688) of Title 5 of Division 3 of Part 2

of the Civil Code.
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SEC. 18. 8ection 2030 of the Ipsurance Code is amended to read:

2030. An-insurer-is-entitled-ie-weseipd-a~-eonivaei-ef-fire-insguranece
upes Upon an alteration in the use or conditior of the subject matter insured
from that to which it is limited by the policy, when such alteration is made
without the consent of the insurer by means within the control of the insured,

and increases the risk, a contract of fire insurance is subject to rescission

as_provided in Chepter 2 (beginning with Section 1688) of Title 5 of Division

3 of Part 2 of the Civil Code.

SEC. 20. Section 1773 of the Civil Code is amended to read:
1773. REMIBIES-OF-UNPAZB~EEEEBRr (1) Subject to the provisions of
this act, notwithstanding that the property in the gocds may have passed to

the buyer, the unpaid seller of the goods, &s such, has:

{d) A right to rescind or seek a decree rescinding the sale as provided

in Chapter 2 (beginning with Section 1688) of Title 5 of Division 3 of Part 2
of this code and as limited by this act.

* * *

SEC. 21, Section 1781 of the Civil Code is amended to reesd:
1781. WHEN-ANB-HOW-THE- BEELER-MA¥ - RESCIND- PHE- SASE: {1) An unpaid
seller having a right of lien or having stopped the goode in transitu, may

rescind or seek a decree rescinding the transfer of title ee provided in

Chapter 2 (beginning with Section 1688} of Title 5 of Division 3 of Part 2

of this code and may resume the property in the goods, where he expressly

reserved the right to do st in case the buyer should make default, or where
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the buyer has been in default in the payment ¢f the price an unressonadle
time. The seller shall not thereafter be liable to the dbuyer upon the
contract to sell or the sale, but may recover from the buyer damages for
any loss occasioned by the breach of the contract or the sale.

(2) The tyenafexr-af-sitle-shati-net-Be~rheid-to-have-been-reseinded-by

sn-unpaid-geiler rights conferred on the unpaid seller by this section are

not effectively exercised until he has manifested by notice to the buyer or

by some other overt act an intention to zeseind exercise such rights. It

is not necessary thet such overt act should be communicated to the buyer,
tut the giving or fellure to give notice to the buyer of the seller's

intention to reseimd exercise such r;gpts shall be relevant in any issue

jnvolving the question whether the buyer had been in default an unreascnable

time before the rights ef-reseissior-was were asserted.

SEC. 22. Section 1785 of the Civil Code is smended to read:

1785. WHEN-SELEER-MAY- RESCIND- CONFRACP~-OR-SAEE: Where the goods have
not been delivered to the buyer, and the buyer has repudiated the contract
to eell or sale, or hss manifesteﬂ his inability to perform his obligations
thereunder, or has committed a meteriel breach thereof, the-geller-may

sebaily-recesnd the contract or the sale is subject to rescission as provided

in Chapter 2 (beginning with Section 1688) of Title 5 of Division 3 of Part

2 of this code. hy—g&viag-aetéee-ef-his—eieetien—ae—te-as-ta-the-buyeye

SEC. 23. Section 1789 of the Civil Code is amended to read:
1789, REMIDIRS-FOR-BREAGH-CF-WARRAR®y (1) Where there is a
breach of warranty by the seller, the buyer may, at his election:

* * *
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(d) Rescind or seek a decree rescinding the contract to sell or the

sale as provided in Chepter 2 (beginning with Section 1688) of Titie 5 of

Division 3 of Part 2 of this code, and refuse to receive the goods, or if

the goods have elready been received, return them or offer to return them
to the geller and recover the price or any part thereof which has been
paid.

{2) When the buyer bas claimed and been granted a remedy in any one
of these ways, no other remedy can thereafter be granted.

(3) Where the goods have been delivered to the buyer, he can not

rescind or seek a decree rescinding the sale if he knew of the breach of

warranty when he accepted the goods, or if he fails to notify the seller
within a reasonsble time of the election to rescind, or if he fails to |
return o:;gffer to return the goods to the seller in substantially as good
condition as they were in at the time the property was iransferred to the
buyer. But if deterioration or injury of the goods ie due to the breach
of warranty, such deterioration or injury shall not prevent the buyer from
returning or offering to return the goods to the seller and rescinding

or seeking a decree rescinding the sale.

(4) Where the buyer is entitled to reacind or seek a decree rescinding

the sale and elects to 4o so, the buyer shall cease to be liable for the
price upon returning or offering to return the goeds. If the price or any
part thereof has already been paid, the seller shall be liable to repay so
much thereof as has been paild, concurrently with the return of the goods;
or immedistely after an offer to return the goods in exchange for the
repayment of the price.

(5} Where the buyer is entitled to rescind or seek a decree rescinding
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the sale and elects to do so, if the seller refuses to accept an offer of
the buyer to return the goods, the buyer shall thereafter be deemed to
hold the goods as bailee for the seller, but subject to a lien to secure
the repayment of any portion of the price which has been paid, and with
the remedies for the enforcement of such lien sllowed to an unpaid seller

by Section 1773,
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