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Mﬁﬁd;anﬂnm Fo. 50{1960)

Subject: Study No. 36(L) - Condemmation (Taking Possession)

Attached to this memo is e draft recommendation and the proposed
legisletion relating to teking poesession. The blue pages contain the
draft recommendation. The gold pages contain the proposed comstitutional
amendment. The green pages contaln the statute that is not dependent upon
passage of the constitutional amendment. The yellow peges contain the
statute thet is dependent upon the passage of the constitutional amendment.

For the convenience of the Commission, inserted in front of the green
pages are some white pages containing the language of Section 1243.5 as
it sppeers in the green pages, but the strike-out and underscoring indicate
language that has not been approved as yet by the Commiseion. This has
been done because the first section of the statute iz presented here as
an amendment of the existing Section 1243.5. The staff's earlier
recommendation was to repeal this section and epact a new Section 12ik.5,
However, as it has been decided that two statutes are to be presented,
and the basic proposal merely modifies and clarifies existing procedures,
it is now felt that it is more desirable to amend the existing Section
1243.5. This will indicate more clearly the deficiencies in the existing
statute and perhaps enhance the chences that the bill will be enacted.

There is a revision of substance in the proposed constitutional
exmendment that has nct been considered by the Commiseion as a policy matier.

This is the deletion of "irrespective of any benefits from any improvements
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proposed by such corporation.” This provision was put in the Constitution
in 1879. On its face it prohibits the setting off of benefits against any
damages the condemmee is entitled to receive when (1) the condemner is s
;privé.te corporation and (2) the condemmation is for a right of way or

' reservoir. It has been held that the provision precludes the setting off
of benefits against seversnce damages when a railroad corporation

condemms land, even though Code of Civil Procedure Section 1248 establishes
the general rule that special benefits are offset againsi severance damages.
(San Bernardino end Bastern Ry. v. Haven, 9k Cal. 489 (1892); Pacific

Coast Ry. v. Porter, Th Cal. 261 (1887).) But in Moxan v. Ross (79 Cal.

shg (1889)) it was held that the benefits should be offset against
severance damages if an unincorporated association is the condemner.

In Beveridge v. Lewis (137 Cal. 619 (1902)) the Los Angeles Traction
Company sought to take sdvantage of the obvious discrimination in favor
of unincorporated private condemners by having an individual obtain a
franchise from loe Angeles County to construct and maintain an electric
railway. After the necepeary condemnations, it was planned to have the
operation transferred to the corporation. Naturally an appeal was taken
to the Supreme Court on the question of whether to offset benefits. In
department, the Supreme Court held the pertinent phrase unconstitutional
under the equal protection clause of the federal Comstitution. In bank,
however, the Supreme Court overturned the department’s decision. It held
that there was po discrimination in the case before it, for the general
rule -- applicable to private and public condemmers allke -- is that
“general benefits" mey not be offset against severance damages. The

court said that the questioned phrase was intended to overrule an old
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tase holding thet both aspecial and genersl benefiis are to be offset
against severance damages. So far as special benefits are concerned, the
court said "They are not involved here."

It has been subsequently held that general benefits are not offset

even when public condemners are concerned. (People v. Thompson, L3

Cal.2d 13, 28 (1954).) It has also been held that Section 1248 refers
only to special benefits, not general benefits, when it states that

benefits are to be offset agsinst severance damages. (Podests v. Linden

Irr. District, 141 Cal. App.2d 38 (1956).) It cannot be determined from

the reports whether the early reilrcad caees cited above involved general
benefits or special benefits.

In any event, if the provision does refer to special benefits, it is
discriminatory and of dubious constitutionality, and if it does not, it
is meaningless as it merely states the general rule which is applicable
to all condemners alike. As it is of uncertsin meaning and questionable

velidity, it has been deleted from this dreft.

Respectfully submitied,

Joseph B. Harvey
Aesiptant Executive Secretary




(36) 6/13/60

CALTFORNIA IAW REVISION COMMISSION
School of Lew
Stanford, Califcornia

TENTATIVE

RECOMMENDATION AND PROPOSED LEGISLATION
relating to

TAKING POSSESSICN AND PASSAGE CF T%TLE
IN EMINENT DOMAIN PROCEEDINGS

*
NOTE: This is a tentative recommendation and proposed statute

prepared by the Californis Lew Revision Commission, It is not a final

recommendation and the Commission should not be considered as having

made a recommendation on a particular subject until the final recommenda-

tion of the Commission on thet subject has been submitted to the

Legislature. This material is being distributed at this time for the

purpose of obtaining suggestions and comments from the recipients and

is not to be used for any other purpose.
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RECOMMENTATICN OF THE CALTFORNIA LAW REVISION COMMISSION
relating to
Taking Possession and Passage of Title

in Eminent Domain Froceedings

Some of the principal problems in the field of eminent domain are
those involved in the question of determining when possession of or titie
to the condemned property should pass to the condemner, Related problems
involve the determination of the time that the condemnee loses the right
to place improvements on the property for which he may be compensated,
the time the risk of loss of the improvements shifts to the condemner,
the time interest on the award should ccmmence and the time interest
should abate, and the time from which texes should be prorated.

In considering these problems, the Law Revision Commission has
concluded thet in many instances the existing law is unfalr both to
condemnees and the condemning agencies. In other instances, the law 1s
wncertain, and in others, the law is merely difficult to find., To
remedy these defects, the Commission recommends the following revisions

in the lawv.

Inmediate Possession

Among the most important questions in this area of eminent domain law
are those involving the respective rights of the parties in immediate

possession cases. The Constitution of this State, in Section 14 of



Article I, grants certain specifiled public agencies the right to take
posaession of property sought to be condemned immediately upon commencement
of eminent deomsin proceedings, but only if the condemnation is for right

of way or reservoir purposes. The Constitution requires the condemning
agency to deposit a sum of money, in an amount determined by the court,
sufficlent to secure to the owner immediaste payment of the compensation

he is entitled to receive for the taking "as scon as the same can te
ascertained according to law.”

The statutes implementing the constitutional provision provide that
the condemner must elther personally serve or mall to the owmers and
occupants of the property a notice that possession is to be taken at
least three days prior to the taking of possession. The names and
addresses of the owners may be ascertained from the latest secured
assessment roll of the county in which the property is located. If the
condemnation is for highway purposes, the condemnee may withdraw 75 per cent
of the deposit made as reguired by the Constitution.

The ILaw Revision Commission has concluded that the law relating to
the taking of immediate possession needs to be revised to more fudly
protect the rights of persons whose property Is taken. Accordingly, the

Commission makes the following reccmmendaticns:

1. C(rder of immediate possesgsion. After the issuance of surmons,

the condemner should be able to apply to the court, ex parte, for an
crder auwthorizing immediate possession; but the court should not issue
the order unless it determines that the plaintiff is entitled to take
the property by eminent domain and is entitled to obtain Inmediate
possession of the property under the Constitukion,
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Although there are now no statutes specifying that the procedure
recommended is to be followed in immediste possession cases, in practice,
the order of immediate possession is issued upon ex parte spplication
by the condemner. The Commission believes that this procedure does not
need to be changed, but it should be explicitly set forth in the statutes.

2. Notice of order to cwners and occupants, The condemner should

not be able to take possession of the property unless, at least 20 days
prior to the date possession is to be taken, the owners and the occupants
of the property are notified. Notice should be given by personal service
of a copy of the order authorizing immediate possession. If personal
service cemnot be made, the court should authorize the plaintiff to give
notice by mailing a copy of the order to the last known address of the
person to be served., The order itself should contain a description of
the property being taken, the interest being taken, the amount of momey
that must be deposited by the condemner, the date the condemner is
suthorized to teke possessicn under the order and the purpose of the
condemnation.

At the present time, the owners of the property being taken, and the
occupants, too, must be notified that possession is to be taken. But the
condemner is permitted to give this notice only three days before possession
ig actually teken. The notice may be given either by personal service
or by certified mail. If the mail is delayed or if there is an intervening
weekend or holiday, & property owner may be deprived of his property with
no actual notice at all. Under existing law, the condemner is permitted

to determine the names snd addresses of the owners of the property from



the latest secured assesspent roll in the county in which the property is
located, If the property was sold to a new owner after the tax 1len date
{the first Mondey in March) preceding the commencement of the condemmation
proceeding, the actual owner of the property might be sent no notice at
all, for his name would not be on the "latest secured assessment roll,"”
The Commission belleves that the present law does not guarantee a
property owner theit reasonable efforts will be made to notify him that
his property is to be taken in sufficient time to enable him to prepare to
vacate the property. Moreover, present law does not specify what is to
be contained in the order authorizing immediete possession, and it is not
necessary to send a copy of the order %o the owner -- a notlce of the
order may he sent instead. Thus, even if an owner receives the notice
required, it may not inform him of the facts he is entitled to know.
The Commission's recommendation will assure an owner that he will
have notice of the taking in sufficlent time to prepare to vacate the
property or to seek relief against the taking.

3. Delay in effective date of order. Within the 20 day pericd after

notice is given, the owner or an occupant of the property to be taken
should be able to apply to the court for an order delaying the effective
date of the immediate possession order. There is no similar provision in
existing law granting = condemnee this right. The enactment of such a
provision will permit the court to relieve the cccupant of the condemned
property from unnecessary hardship.

4., Amount of deposit. The condemner should be required to deposit,

prior to teking immedlate possession, the amount that the court determines
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will probably be the just compensation the condemnee will be entitled
to receive for his property. The condemmee should be able to move
that the court alter the amcunt reguired to be deposited.

These provisions are in the Constitution at the present time, but
they should be placed in the statute dealing with immediate possession so
that a person may be able to discover all of his rights in the eminent
domain provisions of the Code of Civil Procedure.

5. Withdrawal of deposit, The condemnee should be entitled to

withdraw from the court the entire deposit that has been made by the
conderner, Although existing law gives the condemmee the right to
challenge the amount deposited by the condemner, the right is a hollow
one for, unless the property is taken for highway purposes, there is
no right to withdraw eny of the deposit, If the property is taken for
highway purposes, the condemnee is permitted to withdraw 75 per cent of the.
deposit. Thus, in meny cases, the condemnee must vacate the property,
locate new property to replace that taken and move to the new location

at 2 time when there is no money available from the condemnation. Even

in highway taking cases the situstion 1s not improved greatly, for much

of the money goes to lienholders and not to the property owner. As only 75
per cent of the deposit is available, there is often no money available
for the use of the property owner after his obligations to lienholders are
discharged. Permitting the property owmer to withdraw all of the deposit
will make the money for the taking available to him at the time that he
needs it most.

6. Vacating the order of immediate possession. The owner or the

occupant of the property to be tsken should have the right to contest
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the condemner's right to teke the property by eminent domain or the
condemmer's right to obtain immediate possession of the property prior

to the time possession is taken, If the court, upon motion, decides that
the condemner is not entitled to condemmn the property or to take immediate
possession, the court should vacate the order authorizing possession.

An order vacating or refusing to vacate an order of immediate possession
should be appealable, but an appeal should not automatically stay
proceedings under the order of immediate possession. However, both the
trial and appellate courts should have the right to stay proceedings until
the appeal is decided,

There is no provision in the existing law that permits the condermee
to contest the right of the condemner to take the property prior to the
time possession is taken, Of course, the right of the condemner to take
the property by eminent domain is not often successfully challenged;
however, the guestion is raised from time to time, and sometinmes
successfully. Legally, the condemnee has the right to raise the question
of whether the condemmation is for a public use In every condemnation
proceeding. The guestion of the necessity for the taking of the particular
property involved may be raised by a condemnee under certain limited
ecircumstances., Bub the right to raise the question -~ for example, the
question of the necessity for the taking of property outside the
territorisl limits of the condemning agency for reservoir purposes --
mey be & meaningless right if, when the right is finally established,
the condemner has already demolished all improvements on the property,
denuded the site of all vegetation, constructed pipes, flumes and

conduits and inundated the property with water.
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The revisicns recommended will enable the courts to resolve these

questions before the condemnee has been irreperably damaged.

Possession Pending Appeal

The problem of possession pending appeal is similar to that of
possession prior to judgment. Under existing law, the condemner is
permitted to take possession of the property to be condemned after entry
of judgment even though an appeal is pending from the judgment. However,
it hes been held that the condemner waives his right of appeal by taking
possession of the property. This rule often places the condermer on
the horns of a dilemms: for if the condemner takes pessession, it will
have to pay the award even though it is based upon an errocr by the trial
court, but if it chooses to attack the award by appeal, a needed public
improvement may be delayed for a perlod of years oxr even abandoned if
rising costs exceed the smount available for the construction of the
improvement,

The Law Revision Ccmmission recommends that the statules permitting
the condemner to take possession pending appeal be revised to provide
that the condemner does not waive its right of appeal by the taking of

POSSESS10n.

Passage of Title

Related to the question of possession is the question of title. At
the present time, if Irmediate possession is not taken, title passes upon
the recording of the final order of condemnstion. However, if possession

is taken prior to that time under an order of immediate possession, title
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passes to the condemner upon the payment of the deposit to the condemmee.
There is no provision for the passage of title upon payment of the deposit
to the condemnee when possession is taken after Judgment but pending

appeal under Section 1254, The rules relating to passage of title should
e made uniform. Moreover, if possession is taken prior to the final

order of condemnation, title should pass when the condemner is authorized
by the order of possession to take the property. For practical purposes,
the date possession is taken is the date that the condemnee loses

virtually all vestiges of title. From that date he does not have the

right to use the property, and he is not liable for any taxes or assessments
that beccme a lien on the property after that date, Under Section L4986

of the Revenue and Taxation Code, taxes that are a lien upon the property
are prorated from the date possession is taken. Thus, as all of the incidents
of title are lost on the date that possession is taken, title should pass

at the same time.

Compensation for Improvements

Secticn 1249 of the Code of Civil Procedure provides that the condemnee
is not entitled to caompensation for eny improvements placed upon the
property after the service of summons. Although it mey possibly be
inferred from Section 1249, there is no expliecit provision indicating
that the condemmee is entitled to compensation for improvements that are
on the property at the time of summons. The first sentence of Section 1249
is susceptible of the interpretatlion that the value of the real property

as enhanced by its improvements is fixed as of the date summons is ussued,
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even though the improvements are destroyed prior to the time the property
iz actually taken., To clarify the right of the condemnee to be coupenseted,
and to protect the condemner, it is recommended thet legislation be

enacted providing that the condemnee is entitled to compensation for the
improvenents on the property on the date of issuance of summons unless

they are removed or destroyed pricr to the date the condemmer takes title
to or possession of the property., Conversely, the condemner should not

be required to pay for any improvenents destroyed or removed prior to the

date it acguires either title or possession.

Taxes

*

Adthough taxes are prorgted from the date the condemmer takes either
title to or possession of the property, under present law the condemnee
loses the benefit of this proration if he has already paid the taxes, for
there is no provision for refund. Yo remedy this, the condemner showld
be requlred to relmburse the condemnee for the pro rata share of the
taxes that have been pald and are atiributable to the portion of the tax
yvear following the date the condemner scequires the title to or the

possession of the property.

Abandonment by the Condemner

Under existing law, even though the condemner may have taken possession
and constructed the contemplated inmrovement on it, the condemner may
sbandon the proceedings at any time until 30 days after final judgment.

It is true that the condemmer swould have to compensate the owner for the

use of the property and any damage to it; but the land owner who has been
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forced to give up his home or his business and to relocate in another area
may find that it is as great a hardship to be forced to buy back the
original property as it was to be forced to move initially. The deposit
may have been withdrawn and expended in the acquisition of a new location;
the good will of the business may have been reestablished in the new
location; or the original property may be so altered that it is no longer
useful to the condemnee.

Therefore, it is recommended that if the condemner chooses to teke
possession of the property prior to the final order of condemnatiom, it
should not have the right to abandon the condemnaticn unless the condemnee
consents to the abandonment. If the condemnation is abandoned, or if it
is not completed for any other reasson, statutory provision should be
made for compensating the condemnee out of the deposit for the damage

suffered from the loss of hls property.

Interesgt

Interest upon the awerd in eminent domain cases runs from the date
of entry of judgment unless possession is taken prior to entry of judgment,
in which case interest is computed from the effective daete of the order
for possession. Although z condemnee has the right to withdraw up to 75
per cent of a deposit made by a condemner to acquire immediate possession,
under the present language of Section 1254.7 of the Code of Civil Procedure,
the condemnee may refuse to withdraw the deposit and force the condemner
to pay interest on the full amount of the judgment from the date of
taking possesgion. After judgment, interest ceases upon payment of the

Judgnent to the condemnee or into court for his benefit. Of course, if
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any portion of any deposit is withdrewn, interest ceases Lo accrue on
the portion withdrawn on the date of its withdrawal,

The Commission recommends that the rules relating %o interest be
placed in a single section of the title on eminent domain sc that they
may be readily discoverable. The Commiseion also recomends the enactment
of legislation providing that interest ceases to accrue upon payment of
the award to the person entitled to it or, if funds are deposited in
court, upon the date that the deposit is available for payment to the
person entitled to it., Such a provision will relieve condemners from

the payment of unnecessary interest.

Constitutional Revision

After studying the law relating to immediaste possession, the
Commission has concluded that the provisions of Section 14 of Article I
of the State Constitution that grant the right of immediate possession
are defective and should be revised., These provisions -- granting
specified public agencies the right of immediate possession in right of
wey and reservoir cases -- reversed a constitutional policy of this
State originally adopted as a part of the present Constitution in 1879.
Prior to that time, the Constitution had merely required that the owner
of property teken for public use be given just compensation, and it was
held that payment might be made within a ressonable time after the teking.
In 1879, the present Constituticn was adopted with the provislon that

private property may not be taken or demasged for public use "without

just compensation having first been made.” In Steinhart v, Superior Court”

" tr——e it

©137 cal. 575 (1902).
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the Supreme Court held, in reliance upon this provision, that a statute
authorizing a condemmer to take possession of propexrty after depositlng
o sun of money in court was unconstitutional because there was no
provision for the payment of any portion of this morey to the owner. The
provisions of the Constitutlon that now authorize immediate possession
without payment to the owner "having first been made" were adopted to
overceme the Steinhart case.

The Commission believes that the policy underlying the Steinhart
decision end the original provisions of the 1879 Constitution 1s sound
and the contrary policy of the present provisions of the Constitution is
undesirable. A person's property should not be taken from hinm unless he
has the concurrent right to be paid for the property, for it is at the
time of the taking that he must meet the expenses of lcecating and
purchasing property to replace that taken and moving to the new location.

Therefore, the Law Revision Comission recommends that an apendment
to the Constitution be proposed to the people of the State of California
that would contain the following provislons:

1. Compensation of the owner prior to the taking. The present

provisions of the Constitution which grant specified agencies the right
to take immediate possession without compensating the cwner should be
deleted. The owner should be guaranteed the right to be ccmpensated as
soon as his land is taken for public use, subject only to such delay as
is necessary to determine adverse claims to the compensation.

2. Authorization to the Legislature to determine the persons and

purposes for which jmmediate possession nay be taken., The present
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constitutional provisions authorizing immediate possession freeze into
the Constitution the agenciles and purposes for which the right to
irmediate possession may be exercised. DMoreover, as these agencies are
granted this right by the Constitution, there must always be scme doubt
as to the power of the Leglslature to emact legislation limiting or
regulating the exercise of the power,

The right of immediate possession is of great value to the public,
for it permits the imvediate construction of needed public projects. But
the Legislature should have the power to decide what agenciles are to have
the power and for what purposes the power may be exercised. It should not
be necessery to emend the Constitution each time a change in the needs of
the pecple of the State warrants either an extension or contraction of
the purposes for which the right of immediste possessicn mey be exercised.

The Legislature should have the power to fully regulate the procedure
under which immediate possession is taken, subject only teo the right
of the property owner to be compensated as soon as lis property is taken
unless there is & dispute over the value of different interests in the
property. It should not be necessary to zmend the Constitution to alter
procedures every time that it is found that the existing irmediste
possession procedures are faulty.

e

o~

Deletion of reference to benefits. The phrase "irrespective of

any benefits to be proposed by such corporation” should be stricken from
the Constitution. This phrase is applicable only to private corporations
and precludes such entities, in condemmations for rights of way or

reservoirs, from setting off the benefits which will result to the



condemnee’s remaining land asgainst the condemnee's claim for dameges to
such land., The phrase is discriminatory in that it is not applicable
to unincorporated condemners and may be unconstituticnal under the egual
protection clause of the federal Constitution. The phrase is uncertain in
meahing, for scme courts have indicated that it merely states a rule
that is applicable to all condemners that "general" benefits may not be
set off, while others nave held that it refers to "special" benefits
which all cther condemners are permitted to set off.

As the phrase is of uncertain meaning, is discriminagtory and 1s of

dubious constitutionality, it should be deleted from the Constitution.

Supplementery legislation

If the Constitution is amended to permit the Legislature to determine
who should have the right of immedlate possession and the condiltions
under whieh the right mey be exercised, the Commission recommends that
legislation be enacted extending the right of irmediate possession to
all condemners, The right of the condenmer Lo takxe the property is
rarely disputed. DBubt despite the fact that the only question for
judicial decigion in most condemnetion actions is the value of the
property, present law permits possession to be taken prior tc judgment
only when certain public agencies are condemning propexty for right of
way or reservoir purposes, DBecause possession cannot be obtained in
other condemnation actions until judgment, many vitally needed public
improvements are delayed even though there is no issue in the case of
the public’s right to take the property. Many public improvements zre

financed by bond issues, and sn undue delay in the acquisition of the
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property may ﬁelay constrvetion to a sufficient extent thet the improve-
ment cannot be constructed at all or must be drastically curtailed in
scope.,

At the same time that the right of immediate possession is extended,
the Implementing statute should also be smended to permit the court to
determine whether there is sny necessity for the condemmer to obtain
possesslon prior to judgment. The condemnee, within the pericd prior to
the time peossession is taken, should be able to raise this gquestion and

obtain a determination of the court.

The Coammission's recommendation would be effectuated by the enactment

of the following messures:
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A_resolution to propose to the pecple of the State of California an amendment

Yo the Congtitution of the State by amending Sectlon 14 of Article I

therecf relating to eminent domain.

Resolved by the Senate, the Assembly concurring, That the Legislature

of the State of Celifornia et its 1961 Regular Session commencing on the 2nd
dey of January, 1961, two-thirds of the members elected to each of the two
houses of the Legisleture voting therefor, hereby proposes to the pecple of
the State of California that the Constitution of the State be amended by
amerding Section 14 of Article I thereof, to read:

SEC. 1k, Privete property shall not be taken or damaged for public use
without just compensation heving first been made to, or pald into court for,

the [ewvmes] person whose property is teken or dameged, [y-and-ne-right-ef

way-ar-iends-to-be-used-for-reserveir-purpeses-ahail-be-appropriated-to-the
wse-of -any-gorporationy -eXeepi-a-sunielpal-eerporaticn-ey-a-gounsy-or-the
State-a»na%rspe&itaa—watar-ﬂistﬂet,-mieip&-utﬂitymw,mieip&
waser-distviety-drainagey-ivvigationy -loveos-reolanotion-or-vater-scnsevvation
ustrie‘h,uer-sm~§ubhe-sMatien-\mtﬂ-m-aanpma#ien—thaa.sem-he
£ivei-node-in-noney-or-aseersained-and-paid-inte-eouri-for-tha-owvnery
drveppective-of-any-benefits-freu-any-inprovonent-proposed-by-sueh-ocrparationy
whiek] Except as provided in Section 23a of Article XII of this Constitution,

such just compensation shell be ascertained by a Jury, unless a jury be waived,
88 in other civil cases in a court of record, es shall be prescribed by law,
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[j-prsvidei,-that] However, the Legislature may, by statute, authorize the

plaintiff in [say] a proceeding in eminent domain thaﬂsught-by-the-State,
8F-a-e0uRtYy-e¥-a~-nteipal-eorperationy -op-netrapelitan-vater-dipiriety
Burieipal-ubiiity-distriety-mundeipad-wator-dinbricty-dvainagey-irrpigationy
ievee;-reelsmntion-ep-water-eonservatien-distriet, ~or-sinilar-public-aorperationy
the-aferesaid-State-ar-nunieipality-op-eouniy-er-public-aorporsiicn-or-distriet
sforesaid-may] to take immediste possession of and [wse-of-any-wight-of-voy
or-iandd-to~be-used-for-reserveir-purpesesy-required-for-a-pubrie-usa} title

Lo the property sought to be condemned, whether the fee thereof or [aa] a lesser

estate, interest or eesement [thewefmr] be sought, [upen-firet-ecumeneing-eminant

demain-proccedings-sseording.4o-1av-in-a-eourt-ef-sampebont - jurisdiction-and
Shevoupen-giving-cuek-seeuwrity-in-the-vay-of -menoy-deposiied-as-the-eouwrt-in
whieh~aueh-proceedingn-are-ponding-nay-diraeet y-snd-in-sush-ameuntg-as-tha
eaurt-uay-determine-teo-ba-reascnably-adequate-to-soaure-to-she-owner-cf-the

preparty-seught-to-beo-taken-dmmediste-paynent-of ] after first giving such

notice as may be required by law and depositing such amowrt of money as the

court determines to be the probable just compensation to be made for [sueh]

the taking and any demage incident thereto, including damages sustained by
reeson of an edjudication that there is no necessity for teking the property
[,-—s.s-seea-aa-the-am-ee.n-'ba-‘-aﬂaer#aiaaﬂ-neaarm-te-iaw]. The court may,
upon motion of eny party to [said] the eminent domain proceedings, after such
notice to the other parties as [$he-eeurs] may be prescribed by lew, alter the

amount [ef-sueh-seeurity-se] required to be deposited in such proceedings.

The money deposited shall he paid to the person entitled thereto, in sccordance

with such procedure and wpon such conditions ss the legislature may by statute

prescribe, as soon es the couwrt determines that there are no adverse claims
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tc the deposit. The Legislature mey, by statute not inconsistent with this

section, prescribe the manner in which, the time st whieh, the purposes for

which, and the persons or entities for which, immediste possession of property

sought to be condemned may be tsken, The taking of private property for a

railroed run by steam or electric power for logging or lumbering purposes
shall be deemed a taking for a pudblic use, and any person, firm, coupeny or
corporation taking private property under the law of eminent domain for such

purposes shall thereupon and thereby become a common carrier.




C
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1243.5. {1) 1In any case in vhich the plaintiff is entitled pursuant

to Section 1k of Article I of the Constitution of this State to take

immediate possession of the property sought to be condemned fes-]

[£2}] the plaintiff may, st eny time after the issuance of summons and
prior to the entry of jJudgment, apply ex parte to the court for an order
authorizing it to take immediate possession of and to use the property [o»
interesi-sherein] sought to be condemned.

(2} If the court determines that the plaintiff is entitled to obtain
the property by eminent domain and that the plaintiff is entitled pursuant
to Section 14 of Article I of the Constitution to obtain immediete possession
of the property sought to be condemned, the court shell, by order, authorize
the plaintiff to take possession of and to use the property [er-interess
thewedn] sought to be condemned after the plaintiff deposits, in [eeuss]

accordaence with Section 1254.5, the emount the court determines to be the

probable just compensation [the-ewner-of-the-propersy-vilil-be-entitied-&o

reeeive] to be made for the taking [ef-ihe-preperty] and any damage incident

thereto. The order authorizing immediate possession shall:

!a) Describe the property [-y] and the estate or interest sought to be

ecguired in the property.

{b) Describe the purposes of the condemnation. [and)
(c) State the amount that the plaintiff is required to deposit [ia
eeurt] pursuant to the order. [emd-shedi]

(a) State [that] the date upon which the plaintiff is [mes] authorized

by the order to take possession of the property. [unéid-20-daya-afier-a

eapy-of-the-order-in-Filed- in-the-office-of-she-recorder-of-she-eounty-in
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whieh-the-property-iu-ioented-and-served-ns-provided-in-subdivision-(3)-]
(3) [The-piméntiff-ghmdi;] At least 20 days prior to the [sime] date

upon which the plaintiff is authorized to take possession [$¢e-4eler] of the

property under the order authorizing immediate possessiown, the plaintif?

shall file a copy of the order in the office of the recorder of the county

in which the property is located and shall personally serve a copy of the
order on the record owner or owners of the property or any interest therein
end on the person or persons, if any, in possesslon of the property. [y-if

unyy-o-eopy-of-the-order-authoriaing-auch-poseesaion-] If it appears by

affidavit to the satisfaction of the court that a person upon whom [serviee]

& copy of the order authorizing immediate possession is required to be served

under this section resides out of the Stete, or has departed from the 3tate

or cannot after due diligence be found within the State, the court mesy order

that in lieu of such personsl service the plaintiff send, at least 20 days

prior to the date upon which the plaintiff is authorized to take possession

of the property under the order, a copy of the order [skali-Be-sens] by

registered or certified mail addressed to such person at his last known

address. Unless the plaintiff has complied with this subdivision, the

plaintiff shsll not take possession of the property.

{b) At any time after the court has made an order authorizing [$he
platatiff-so-sake] immediate possession [e#-the-preperiy-seughi-te-be
condensed-prior-to-the-entuy-of-judgmens], the court may, upon motion of any
party to the eminent domain proceedings, alter the amount that the plaintiff
is required to deposit [im-eeuss] pursuant to such order if the court
determines that the probable just compensation [the-sumer-ef-ihe-prepersy

wiil-be-ensitled-to-reesive] to be made for the taking ernd any demage
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ipcident thereto is different frem the amount set forth in such order.

(5) At sny time after the court bas made an order authorizing [éke
preaintiff-to-sake] immedinte possession [ef-the-preperty-seught-ie-be
condemped-prior-to-entry-eof-Judamens] and before the plaintiff has teken
possession pursuant to such order, the court, upon motion of the cwner &f
the property or en interest therein or of an occupant of the property, may:

(a) Stey the [effeetive-date] effect of the order for good cause
shown.

(b) Vacate the order if the court determines that the plaintiff is
not entitled tc acguire the property by eminent domein or that the plaintiff
is not entitled to obtaein immediate possession of the property.

At sny time before the plaintiff has taken posseseion pursuant to the
order suthorizing immediate possession the court may, without notice, stay

the effect of the order authorizing immediate possession tc permit the court

to decide a motion for ap order under this subdivision.

(6) An eppesl mey be taken from an order granting or denying s motion

to vacate an order authorizing immediate possession. The & does not

stay the effect of the order from which the appesl is taken or the order

authorizing immediate possession; but the trial court may, in its discretion,

stay the effect of the order authorizing immediate possession review

on aj or for such other period or pericds as to it appesr & riete.

The appellate court may issue s writ of supersedeas, injunction or other

appropriate writ or order in such proceedings as may be proper in ald of its
Jurisdiction.

m Failure of a party to meke a motion to vecate an order asuthorizing
immediate possession is not an abeandonment of any defense to the action or

EI‘OC&E%-
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(36) 6/10/60
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An act to amend Sections 1243.5, 1249, 1253, 1254, 1254.5, 1254.7, 12558 and

1255 or_the Code of Civil Procedure, and to add Sections 1249.1 and

1252.1 to the Code of Civil Procedure, all relating to eminent dcmain.

The people of the State of Californis do enact as follows:

SECTION 1. Section 1243.5 of the Code of Civil Procedure is amended

to read:

1243.5. [{a3] (1) In any case in which the [S¥atey-a-ecunt¥y-a
AuRieipal-eerperationy-a-public~-corporationy-ar-a-disbries-takes-inmmediate
pescession-of-ianda-te-be-used-Sor-reserveiv-FRIPSEeEy-o¥-a-righé-af-vway]

plaintiff is entitled [y] pursuant to Section 14 of Article I of the

Constitution of this State {;] to take immediate possession of the property

sought to be condemned, the plaintiff mey, at any time after the issuamnce of

sumong and prior to the entry of judgment, apply ex parte to the court for

an order authorizing it to take immediate possession of and to use the

property sought to be condemned.

{2) 1If the court determines that the plaintiff is entitled to obtain

the property by eminent domain and that the plaintiff is entitled pursuant

to Section 1l of Article I of the Constitution to obtain immediaste possession

of the property sought to be condemned, the court shall, by order, authorize

the plaintiff to take possession of and to use the property sought to be

condemned after the plaintiff deposits, in asccordance with Section 1254.5,
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the amount the court determines to be the probable just compensation to be

made for the taking and any damage incldent thereto, The crder suthorizing

immediate possession shall:

{a) Describe the property and the estate or interest sought to be

acquired in the property.

(b) Describe the purposes of the condemnation.

{c) State the amount that the plaintiff is required to deposit pursuant

to the orgder.

(4) State the date upon which the plaintiff is authorized by the order

to take possession of the property.

L;l [the-Statey-ar-puek-counbyy-munieipai-eorperationy-publie-ooursratiisny

ev-distyiety-an-the-cape-may-key-shall At least [khwea] 20 days prior to the

{time ] date upon which the plaintiff 1s authorized to take possession EY

taker] of the property under the order authorizing immediate possession, the

plaintlff shall file a copy of the order in the office of the recorder of the

county in which the property is located and shell personally serve a copy of

the order on [ew-maii-be] the record owner or owners of the property or any

interest therein [y-i£-kaewny] and on the person or persons, if amy, in

possession of the property {y-if-anyy-eithew-a-eepy-ef-the-order-of-the-eowrs

aubherising-suek-possession-or-a-netiea-thereof]. If it _appears by affidavit

to the satisfaction of the court that a person upon whom a copy of the order

authorizing immediate possession [ew-nedies] 1s [mailed-i%] required to be

served under this section resides out of the State, or has deparied from

the State or cannot after due diligence be found within the State, the court

may order that in lieu of such personal service the plaintiff send, at least

20 days prior to the date upon which the plaintiff is suthorized to take
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possession of the property under the order, s copy of the order [skai}-be-sent ]

by registered or certified mail {ané,-if-seat-te-the-ewne¥s,-it-sha;&-be]
addressed to {them] such person at [their] his last known address. [A-single
serviee-upch-op-patiing-te-these-ab-the-sane-addvasp-shnti-be-suffieientv--The
datesé-pecured-asdeAtReRb-roite iR- bhe~eouRty~vheFe-the-prapersy-in-aeuded-Bay be
used-te-aseertain-the-naues-and-sddresses -ef-she-cvners-of -the -praperdyy |

(4) At any time after the court has made an order authorizing immediate

possession, the court mey, upon motion of any party to the eminent domain

proceedings, alter the amount that the plaintiff is reguired to deposit pursuant

to such order if the court determines that the probable just compensation %o

be made for the takipng snd any damage incident thereto is different from the

amount set forth in such order.

(5) At any time after the court has made an order authorizing immediate

possession and before the plaintiff has taken possessicn pursuant to such

order, the court, upon motion of the owner of the property or an interest

therein or of an occupant of the property, may:

(a) Stay the effect of the order for good cause shown.

(b) Vacate the order if the court determines that the pleintiff ie not

entitled to acquire the property by eminent domain or that the plaintiff is

not entitled to obtain immediste possession of the property.

At any time before the plaintiff has taken possession pursuant to the

order authorizing immediaste possession the court mey, without notice, stay

the effect of the order authorizing immediste possession to permit the court

to decide a motion for an order under this subdlvision.

(6) An appesl may be taken fram an order granting or denying a motion

to vacate an order authorizing immediate possession. The appeal does uot
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stay the effect of the order from which the sppeal is taken or the order

authorizing immediate possession; but the trial court may, in its discretion,

stay the effect of the order authorizing immediate possession pending review

on appesl or for such other period or periods as to it may appear appropriate.

The appeliate court may issue a writ of supersedeas, injunction or other

appropriate writ op order In such proceedings as may be proper in ald of its

Jurisdiction.

(7) Feilure of & party to make a motion to vacate an order suthorizing

immediste possession is not an abandonment of any defense to the action or

proceeding.

SEC. 2. Section 1249 of the Code of Civil Procedure is amended to

read:

1249, Subject to Section 1249.), for the purpose of assessing compensa-

tion and damages the right [thereef] thereto shall be deemed to have accrued
at the date of the issusnce of summons and its actual value at that date
shall be the measure of compensation for all property to be actually taken,
and the basis of damages to property not actually taken but injuriously
affected, in all cases where such damages sre gllowed as provided in
Section 12L48; provided, that in any case in which the issue is not tried
within one year after the date of the commencement of the action, unless
the delay is caused by the defendant, the compensation and damages shall
be deemed to have accrued at the date of the trial, [Nebhing-in-this
seebion-eenbained-shall-be-eenstrvued-op-hotd-bo-affeet-ponding-titigatieny
Ifean~ovder-be-pade-tobbing-the-platnbiff-into-possessicky~as-provided-in

Seebion-105ky-the-compensntion-and-daneges -avarded -shatl ~drav-taviud
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inkervat-frem-the-dasa-of-gush-erder: --Ne-improvonanieo-pub-upen-the-properby
subsuguenk-de~tho-date-of-the-gervies-of-summens-ghali-be-inetuded~in-the

assessment-of-eompansation-or-danagedy

SEC. 3. Section 1249.1 is added to the Code of Civil Procsdure, to

road:

1249.1. HNo improvements put upon the property subseguent to the date
of the service of summons, and no improvements that have been removed or
destroyed either prior to the trial or prior to the date the title %o the
property or the possession thereof is taken by the plaintiff, whichever is
earlier, shall bs included in the assessment of compensation or damages.
All improvements pertaining to the realty that are on the property on the
date of the service of summons may be considered in the assessment of
compensation and demages unless they are removed or destroyed either before
the titls to the property or the possession thereof is taken by the plaintiff

or before the trial, whichever is earlier.

SEC, 4. Section 1252.1 is added to the Code of Ciwvil Procedure, to

read:

1252.1. {1} If the defendant has paid any ad valorsm taxes, or any
ad valorem special assessments levied and collected as taxes, upon the
property sought to be condemned for the fiseal year in which the titls to
the property vests in the plaintiff, the plaintiff shall pay to the defendant
a sum squal to the amount of such taxes and assessments that are allocable

to that part of the fiscal year that begins on the date that the title to
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the property vests In the plaintiff.

(2} 1r tha title to the property vests in the plaintiff prier to
Jjudgment, the amount claimed by the defendant under this section shall be
claimed at the time and in the manner provided for claiming costs. If
title to the property does not vest in the plaintiff prior to judgment,
the amount claimed by the defendant under this section shall be claimed
within 30 days after the title vests in the plaintiff and shall be claimed

in the manner provided for claiming costs.

SEC. 5. Section 1253 of the Cods of Civil Procedure is amended to

reoad:

1253, (1} When payments have been made and the bond given, if the
plaintiff elects to give one, as rsguired by [tkhe-Zesé-&we] Sectlons 1251

and 1252, the Court [mwsé] shall make a final order of condemnation, which

[musk] shall desecribe the property condemned and the purposes of such
condemnation. A copy of the ordesr [musi] shall thereupon be filed in the
office of the Recorder of ths county in which the properiy is located.
[y-and-thonousen |

(2) Subject to subdivision (3) of this section, the title to the

property described [tkewein] in_the final order of condemnstion [shall] vests

in the plaintiff for the purposes dgscribed therein [spesifisd] upon the

date that the final order of condemnstion is filed in the office of the

recorder of the county,
(3) The titls to the property described in sn order authorizing the

plaintiff to teke poasession of the property undex Section 1243.5 or 1254
vests in the plaintiff for the purposes described therein upcn the date
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that the plaintiff is suthorized to gnter into possession of the property

pursuant to guch order, whether possession is actually taken on that date
oT subseguentlx.

SEC, 6. Section 1254 of the Code of Civil Procedurs is amendsd to

road:

1254. At any time after trial and judgment entered or pending an
appeal from the judgment to the Supreme Court, whensver the plaintiff shall
have paid into court, for the defendant, the full amount of the judgment,
and such further sum as may be required by the court as a fund to pay any
further dameges and costs that may be recovered in said proceeding, as
well as all damages that may be sustained by the defendant, if, for any
cause, the property shall not be finally taken for public use, the superior
court in which the proceeding was tried mey, upon notice of not less than
10 days, authorize the plaintiff, if slready in possession, %o continue
therein, and if not, then to take possession of and use the property during
the pendency of and untll the final conclusion of the litigation, and
may, if necessary, stay all actions and proceedings against the plaintiff

on account thereof. The order shall deseribe the property, the estate

or interest acquired therein and the purposes of the condemnation.

In ap sction for condemnation of property for the use of & school
district, an order so suthorizing possession or continuation of
possession by such school distriet is not appealable. The plaintiff

shall not be held teo have abandoned or waived the right to appeal
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from the judgment by depositing the amount of the judgment and such further

sum as may be required by the court and teking possession of the properiy

pursuant to this section. The defendant, who is entitled to the money paid

into court for him upon any judgment, shall be entitled to demand and receive
the same at any time thereafter upon obtaining an order therefor from the
court. It shall be the duty of the court, or e Jjudge thereof, upon appiication
being made by such defendant, to order and direct that the money so paid into
court for him be delivered to him upon his filing a satisfaction of the
judgment, or upon his filing & receipt therefor, and an abandomment of all
defenses to the action or proceeding, except as to the amount of damages

that he mey be entitled to in the event that a new trisl shall be granted. A
payment tc a defendant, as aforesaid, shall be held to be an abandonment by
such defendant of all defenses interposed by him, excepting his claim for
greater compensation. In &scertalning the amount to be paid into court, the
court shall take care that the same be sufficient and adequate. The payment
of the money into court, as hereinbefore provided for, shall not discharge the
plaintiff from liability to keep the said fund full and without diminution;
ut such money shall be and remain, &3 to all accidente, defalcations, or
other contingencies (as between the parties to the proceedings}, at the risk
of the plaintiff, and shall s¢ remain until the amount of the compensation or
damages i finally settled by judicial determination, and until the court
awarde the money, or such part thereof as shall be determined upon, to the
dafendant, and until he is authorized or required by rule of court to take it.

If, for any reason, the money shall &t eny time be lost, or otherwise
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abstracted or withdrawn, through no fault of the defendant, the court shall
require the plaintiff to meke and keep the sum good at a2l times until the
litigation is finally brought to an end, and until paid over or made payable
to the defendant by order of court, as above provided. The court shall order
the money to be deposited in the State Treasury, unless the plaintiff requests
the court to order deposit in the county treasury, in which case the

court shall order deposit in the county itreasury. If the court orders deposit
in the State Tressury, it shall be the duty of the Stete Treasurer to receive
all such moneys, duly receipt for, and to safely keep the same in the
Condemnation Deposits Fund, which fund is hereby created in the State Treasury
and for such duty he shall be lisble to the plaintiff upon his official bond.
Money in the Condemnation Deposits Fund mey be invested and reinvested in eny
securities described in Sections 16430, 16431 and 16432, Govermment Code, or
deposited in banks as provided in Chapter 4 of Part 2 of Division 4 of Title 2,
Goveronment Code. The Fooled Money Investment Board shall designate at least
once a month the amount of money available in the fund for investment in
securities or depcsit in bank accounts, and the type of investment or deposit
and shall sc arrange the investment or deposit program that funds will be
avallable for the immediate payment of any court order or decree. Immediately
after such designation the Tressurer shall invest or make deposits in bank
accounts in accordance with the designations.

For the purposes of this %ection, a written determination signed by a
majority of the members of the Pooled Money Investment Board shall be deemed
to be the determination of the board. Members may authorize deputies to act
for them for the purpose of making determinations under this section.

Interest earned and other increment derived from investments or deposits
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made pursuant to this sectiom, after deposit of money in the State Treasury,
shall be deposited in the Condemnation Deposits Fund. After first deducting
therefrom expenses incurred by the Treasurer in teking and making delivery of
bonds or other securities under this section, the State Comtroller shall
apportion as of June 30th and December 3lst of each year the remsinder of

such interest earmed or increment derived and deposited in the fund during

the six calendar morths ending with such dates. There shall be apportioned
and paid to each plaintiff heving a deposit in the fund during the six-month
period for which an apportiomment is made, an amount directly proportionate to
the total deposits in the fund and the length of time such deposits remained
therein. The State Treasurer shall pay out the money deposited by a plaintiff
in such manner and at such times as the court or a judge thereof may, by order
or decree, direct. In all cases where a new trial has been granted upon the
application of the defendant, and he has failed upon such trial to obiain
grester compensation then was allowed him upon the first trial, the costs of

such new trial shall be taxed against him.

SEC. 7. Section 1254.5 of the Code of Civil Procedure is amended to

read:

1254.5. When money is {paid-inse-eeurt] required to be deposited as

provided by Secticn [id-ef-Ardiele-I-of-the-Cematdsubion] 1243.5, the court
shall order the money to be deposited in the State Treasury, unless ths
plaintiff requests tha court to order deposit in ths county tressury, in
which czse the court shall order deposit in the county treasury. If money
is depoaited in the State Treasury pursuant to this sectlon it shall be
held, invested, deposited, and disbursed in the mamner specified in Section
1254, and interest earned or cother incremsnt derived from its investment
shall be apporticned and disbursed in the manner specified in that section.
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SEC. 8. Section 1254.7 of the Code of Civil Procedure is emended to read:

1254.7. At any time after money has been deposited as [seeuwity-as)
provided in Section [ili-ef-Awtiele-i-ef-the-Sompiitution] 1243.5 [Por-ihe
eondemmation-ef-any-properiy- or-inberest- in-propersy-for-state-kighvay-purposes)
» upon application, in the mamner hereinafter provided, of the party whope
property or interest in property is being taken, the court may order from the
money deposited in connection with such property or interest &n amount not

exceeding the amount which the court finds such party is entitied tc receive

[75-pereens-of-she-amount-originadliy-depesised] for [she] his respective
property or interest to be paid to such perty. Such application shall be made
by affidavit wherein the applicant shall set forth his interest in the properiy
and request withdrawal of a stated amount. The applicant shall serve a copy of
the application on the plaintiff and no withdrawal shall be made until at

least {$wemsy-(] 20 {[J] days after such service of the application, or until
the time for ell objections has expired, whichever is later. Within [said
sweaty-{20)-deye] the 20-day period, the plaintiff mey object to such withdrawal
by filing an objectlon {thereef] thereto in couwrt on the grounds that other
persons are known or believed to have interests in the property. In this

event the plaintiff shall sttempt to persomally serve on such other persons a
notice to such persons that they mey appear within [4ea~{] 10 {-J-] days

after such service and object to such withdrawal, and that fallure to sppear
will result in the waiver of any right to such amount withdrawn or further
rights agsinst the plaintiff to the extent of the sum withdrawn. The plaintiff

shall state in its objection the names and last known eddresses of other
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persons known or believed to have an interest in the property, whether or not
it hes been able to serve them with such notice and the date of such service.
If the plaintiff in its objection reports to the court that it ie unsble to
personslly serve persons known or believed to have interests in the property
within [seid-swensy-t] the 20 {-J-] day period, said money shall not be
withdrewn until the applicant causes such personal service to be made. If such
persons so served appear and object to the withdrawal, or if the plaintiff so
requests, the court shall thereupon hold a hearing after notice thereof to all
parties and shall determine the amounts to be withdrawn, if any, and by whom .
[g-$0-a-tosed-ameunt-not-eneceding-75-pareent-of-she-amouni-depositedr] No
persons so served shall have any cleim against the plaintiff for compensation
for the value of the property taken or severance damasges thereto, or otherwise,
to the extent of the amount withdrawn by all parties; provided, the plaintiff
shall remain lieble for seid compensation to persons having sn interest of
record who are not so served. If withdrawn, the receipt of any such money shall
constitute a watver by cperation of law [%s] ¢of all defenses in favor of the
person receiving such payment except with respect to the ascertainment of

the value of the property or interest in the manner provided by law [y-
and-titie-ta-the~property-or-interest-as-to-whieh-money-16-received-pursuant
£o-4his-seesion-shall-vest-in-the- Stake- as-of-the-sime-of-auch-payrens). Any
amount so paid to any party shall be credited upon esny judgment providing for
payment [and- shaii-be-considered-paymens-upen-the- judgrent-as-of-the-date-the
withdrawal-is~-made~so-thas-ne-interesi- shall-be-payabie-upen-the-rmouns- o
withdraya~aféer-thomdate-of-ibs-withdrawal]. Any amount withdrewn by any
party in excess of the amount to which he is entitled as finally determined

in the condemnstion proceeding shall be returned to the party who deposited it,
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and the court in which the condemnation proceeding is pending shall enter

Judgment thersfor against the defendant.

8EC. 9. Section 1255a of tha Code of Civil Procedure is amended to read:

1255a. {1} Unless the titls to the property sought to be condemned has

vested in the plaintiff, the plaintiff may abandon the proceedings at any
time after the filing of the complaint and before the expiration of thirty
days after finel judgment, by serving on defendants and filing in court a
written notice of such abandonment; and failure to comply with Section 1251
of this code shall constitute an implied sbandonment of the proceedings.

(2) If the title to the property sought to be condemned hag vested in

the plaintiff, the plaintiff may not sbandon the proceedings except with the

consent of all parties to the proceeding whoss interssts would he affected

by such abandcnment.
{3) Upon such sbandonment, express or implied, on motion of any party,

a judgment shall be entered dismissing the proceeding and awarding the
defendants their costs and disbursements, which shall include all necessary
expenses incurred in preparing for trial and reasonable attcrney fees. These
coste and disbursements, including expenses and attorney fees, may be claimed
in and by a cost bill, to be prepared, served, filed and taxed as in civil
actions; provided, however, that upon judgment of dismissal on motion of
plaintiff, defendants, and each of them, may file a cost bill within [Sasedy-£ ]
30 {}] days after notice of entry of such judgment; that said costs and
disbursements shall not include sexpenses incurred in preparing for trial

vhere the [sa3d] action is dismissed forty days or more prior to the time

set for the pre~trial [ef] conference in the [sa4d] action or, if no
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pro~trial conference is set, the time set for the trial of the action.

(4) _If the title to the property sousht to be condemned has vested

in the plaintiff and it is determined that the plaintiff does not have the

authority to take such property or any portion thereof by sminent domain,

or if, with the consent of all parties to the proceeding whose interests

are affected, the plaintiff abandons the procesdings as to any such property,

the trial court shall enter an order revesting the title to such property

in the parties entitled thereto. The order shall require the plaintiff to

deliver possession of such properiy tec the parties entitled to_the possession

thereof and shall make such provision as shall be just for the payment of

damapges arising out of the plaintifi's taking and use of the property,

and also for costs, expenses and attorney's fees as provided in subdivision

(3) of this section. The court shall order the clerk of the court to pay

such sums to the parties entitled thereto ocut of the money deposited by

the plaintiff in accordance with Section 1243.5 or Section 1254 of this

coda,

SEC. 10, 3Section 1255b of the Cods of £ivil Procedure is amended to

read:

1255h, [I€-4he-plaintdfF-in-a-condemnation-prescading-obiains-an
order-freom-the-couri-fer-pogaeseion-of-tho-proeporiy-genphb-to-be-condonned
priov-te-the-drial-of-ihe-aetions-shen] (1) The compensation and damages
awarded in a_ condemnstion procesding shall draw [3awful] legal interest
from the [effeetive-dnbe-ef-paid-ewder~] sarlisst of the following dates:
(a) The date of the entry of judgment.

(b) The date that the title to the property sought to be condemned
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vegts in the plaintiff.,

c e date that the possession of the property scught 1o be

condemned is taken or the damage thareto oceurs.

{2) The compensation snd damages amerded in a condemnation proceeding
shall cease to draw interest on the eariiest of the following dates:

{a) #s to any amount deposited pursuant to Section 1243.5, the
date_that such amount may be withdrawn by the person entitled thereto
or the date of entry of judgment. whichever is earlier.

bl As any amounts deposited pursuant to Seetion 12 the dats

of such deposit.
id to the perscn entitled thereto, the date of

such ont.

SEC. 11. (1) Except as provided in subdivision (2) of this section,
this act applies to all actions or proceedings in eminent domein pending
in the courts at the time this act takes effeet in vhich no order authorizing
the plaintiff to take possession of the property sought to be condemned
prior to the final order of condemnation has been made prior to the effective
date of this act.

(2) Sections 2 and 3 of this act do not apply to any action or

proceeding pending in the courts at the time this act takes effect.
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An act to amend Section 1243.5 of the Code of Civil Procedure

relating to eminent domain.

The people of the State of California do enact as follows:

SECTION 1. Section 1243.5 of the Code of Civil Procedure

is amended to read:

1243.5 {1} In any [ease] proceeding in [whieh-the

plaintiff-ig~ontitled-pupsuant-to-Seebion-2i-of-Antiole-I
ef-%he-Genstisutien—e£-this-S§ase-se-take-immeéia%e-pessessieﬂ

e£—the-ppepeptu-seught—ta-be—eeﬁéemaeé] eminent domain, the

plaintiff may, at any time after the issuance of summons and
prior to the entry of Judgment, apply ex parte to the court
for an order authorizing it to take immediate possession of
and to use the property sought to be condemned.

{2) If the court determines that the plaintiff is
entitled to obtain the property by eminent domain and that

it is necessary for the plaintiff (é6-enbitled-pursuans-5s

Seebten-ih-ef-Aptiele~I-of-tho-Censbitusien] to obtain
immediate possession of the property sought to be condemned,

the court shall, by order, authorize the plaintiff to take
possession of and to use the property sought to be condemned
after the plaintiff deposits, in accordance with Section 1254.5,
the amount the court determines to be the probable just
compensation to be made for the taking and any damage incident

thereto.
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The order authorizing immediate possession shall:

(a) Describe the property and the estate or interest
sought to be acquired in the property.

{b) Describe the purposes of the condemnation.

{c) State the amount that the plaintiff is required to
deposit pursuant to the order.

(d) 3State the date upon which the plaintiff is authorized

by the order to take possession of the property.

(3} At least 20 days prior to the date upon which the
plaintiff is authorized to take possession of the property
under the order authorizing immediate possession, the plaintiff
shall file a copy of the order in the office of the recorder
of the county in which the property is located and shall
personally serve a copy of the order on the record owner or
owners of the property or any interest therein and on the
person or persons, if any, in possession of the property.

If it appears by affidavit to the satisfaction of the court
that a person upon whom a copy of the order authorizing
immediate possession is required to be served under this
section resides ocut of the State, or has departed from the
State or cannot after due diligence be found within the

State, the court may order that in lieu of such personal
service the plaintiff send, at least 20 days prior to the

date upon which the plaintiff is authorized to take possessicn
of the property under the order, a copy of the order by

registered or certified mail addressed to such person at his

I1I-2



last known address. Unless the plaintiff has complied with
this subdivision, the plaintiff shall not take possession of
the property.

(4} At any time after the court has made an order
authorizing immediate possession, the court mav, upon motion
of any part: to the eminent domain proceedings, alter the
amount that the plaintiff is required to deposit pursuant to
such order if the court determines that the probable just com-
pensation to be made for the taking and any damage incident
thereto is different from the amount set forth in such order.

(5) At any time after the court has made an order
authorizing immediate possession and before the plaintiff has
taken possession pursuant to such order, the court, upon motion
of the owner of the property or an interest therein or of an
occupant of the property, may:

(a} Stay the effect of the order for good cause shown.

{b) Vacate the order if the court determines that the
plaintiff is not entitled to acquire the property by eminent
domain or that [the-plaintiff-is-neb-entitled-to-sbbain

immediate-possessien-ef~-the-prepersy | there is no necessity for

the taking of possession by the plaintiff prior to judgment.

At any time before the plaintiff has taken possession
pursuant to the order authorizing immediate possession the
court may, without notice, stay the effect of the order
authorizing immediate possession to permit the court to decide

a motion for an order under this subdivision.
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(6) An apreal may be taken from an order granting or
denying a motion to vacate an order authorizing immediate
possession. The appeal does not stay the effect of the order
from which the appeal is taken or the order authorizing immediate
possession; but the trial court may, in its discretion, stay
the effect of the order authorizing immediate possession
pending review on appeal or for such other period or periods
as to it may appear appropriate. The appellate court may issue
a writ of supersedeas, injunction or other appropriate writ or
order in such proceedings as may be proper in aid of its
Jurisdiction.

{(7) Failure of a party to make a motion to vacate an order
authorizing immediate possession is not an abandonment of any

defense to the action or proceeding.

SEC. 2. This act shall become effective only if Senats

Constitutional Amendment No. is approved by the vote of the
people at the next general election, and in such case, this

act shall become effective on January 1, 1963.
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(36) 6/16/60
RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION
relsating to
Teking Possession and Passage of Title

in Eminent Domain Froceedings

Some of the principal problems in the fleld of eminent domain are those
involved in determining when possession of or title to the condemned property
should pass to the condemner. Related problems involve the determination of
the time when the condemnee loses the right to place improvements on the
property for which he may be compensated, when the risk of loss of the
improvements sghifts to the condemner, when interest on the award should
commence and abate, and when taxes should be prorated.

After studying these matters, the Law Revision Commiesion has concluded
that in many instances the existing law is unfair elther to condemnees or
to condemning agencies or to both. In other instances, the law is uncertain
or difficult to ascertain. To remedy these defects, the Commission reccamends

the following revisions in the law.

Immediate Possession

Among the most important guestions in this area of eminent demain law
are theose involving the respective rights of the parties in immediate
possession cases, The Constitution of this State, in Section 14 of Article I,
grants certain specified public agencies the right to take possession of
property sought to be condemmed immediately upon commencement of eminent

domalin proceedings if {he condemnation is for right of way or reservoir
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purposes. The Constitution requires the condemming agency to deposit a sum
of money, in an amount determined by the court, sufficient to secure to the
owner payment of the compensation he is entitled to receive for the taking

"as soon as the same can be ascertained according to law.,”

The statutes implementing the constitutionsl provision provide that
the condemner must either personally serve or mail to the owners and
occupants of ihe property & notlce that possession is to be taken at least
three dsys prior to the taking of possession. The names and addresses of
the owners msy be ascertained from the latest secured assessment roll of
the county in which the property is located. If the condemnation is for
highway purpcoses, the condemnee mey withdraw 75 per cent of the deposit
made as required by the Constitution,

The Law Revision Commission has concluded that the lsw relating to
the taking of immediate possession needs to be revised to protect more
adequately the rights of persons whose property is taken. Accordingly, the

Commission makes the following recommendations.

1. Order of immediate possession, After the issuance of summons, the

condenner should be able to apply to the court, ex parte, for an crder
authorizing immediate possession; but the court should not issue the order
unlese it determines that the plaintiff is entitled to take the property by
eminent domain and is entitled tc¢ obtain immedimte possession of the property
under the Constitution.

Although there sre now no statubes specifying that the procedure
reccemended 15 to be followed in lmmediate possession cases, In practice

the order of immediate possession is issued upon ex parte application by



the condemner, The Commission believes that this procedure does not need
to be changed, but it should be explicitly set forth in the statutes. The
statutes, however, should indicate that the order is not to be routinely
granted, but is to be issued only if the court determines that the plaintiff
is entitled to the order.

2. Notice of order to owners and occupants. At the present time, both

the owners of the property being taken and the occupanis must be notified that
possession is éo be taken. But the condemner is permitted to give this
notice only three days before possession is actuelly taken, The notice may
be given either by personal service or by certified mail. 1If the mail is
delayed or if there is an intervening weekend or holiday, an owner or

occupant may be deprived of possession with no actual notice at all. Moreover,
under existing law, the condemner is permitted to determine the names and
sddresses of the owners of the property from the latest secured assessment.
roll in the county in which the property is located., If the property was

s0ld to e nev owner after the tax lien dste (the first Monday in March)
preceding the commencement of the condemnation proceeding, the actual owner
of the property might be sent no notice at all, for his name would not be

on the “"latest secured assessment roll.”

The Cormission believes that the present law does not guarantee that
reasonsble efforts will be made to notify an owner or occupant that the
property is to be taken in sufficient time to enable him to prepare to vacate
the property or to seek relief against the taking.

Accordingly, the Commission recommends that the condemner should not
be sbie to take possession of the property unless the owners and the occupents

of the property are notified thereof at least 20 days prior to the date



possession is to be taken. Notice should be given by personal service of a
copy of the order authorizing immediate possession or if peracnel service
cannot be made, by mailing a copy of the order to the last known address of
the person to be served.

3, Delay in effective date of order, Withir the 20 day perlcd after

notice is glven, the owner or an occupant of the property to be talten
should be able to apply to the court for an order delaying the effective date
of the immediate possession order to prevent unnecessary hardship. There is
no similsr provision in existing law granting a condemnee this right.

L, Amount of deposit. Statutes should be enacted requiring the

condemner to deposit, prior to taking immediete possession, the amount that
the court determines will probably be the just compensation the condemnee
will be entitled to receive for his property and permltting the condemmee to
move the court to alter the amount required to be deposited.

Thege statutes will codify the substance of provisions that are now
in the Constitution.

5, Withdrawal of deposit., Although existing law gives the condemnee

the right to challenge the amount deposited by the condemmer, the right is

a hollow one for, unless the property is taken for highwey purposes, there

is no right to withdraw any of the deposit. If the property is taken for
highway purposes, the condemnee is permitted to withdraw only 75 per cent

of the deposit. Thus, in many cases, the condemnee must vacate the property,
locate new property to replace that taken and move Yo the new location at a
time when there is no money available from the condemmation. Even in highwsy
taking cases the situation 1s not improved greatly, for with only T5 per cent

of the deposit available, there is often no money available for the use of
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the property owner after his obligations to lienholders are discharged. The
Commission recommends that the condemnee be authorized to withdraw from the
court the entire deposit that has been made by the condemner. Permitting
him to do so will make the money for the taking available to him at the time
that he needs it most.

6. Vacating the order of immediate possession, There is no provision

in the existing law that permits the condemnee to contest the right of the
condemner to take the property priocr to the time possession is taken. Legally,
the condemnee has the right to raise the question of whether the condemmatico
is for a public use in every condemmation proceeding. The guestiom of the
necessity for the taking of the particular property involved may be raised

by a condemnee under certaln limited circumstances. But the right to ralse
these questione may be a meaningless right if, at the time the questlions are
ralsed, the condemner has already demolished all improvements on the property,
denuded the site of all vegetation, constructed pipes, flumes and conduits
and inundated the property with water. The Commission recommends, therefore,
that the owner or the cccupant of the property to be taken should have the
right to contest the condemmer's right to tske the property by eminent domain
or his right to obtain immediate possession of the property, or both,

by a motion to vacate the arder for immediate possession made pricr to the
time possession is taken. An order vacating or refusing to vacate an order
of immediste possession should be appealable, but an appeal should not
awtometically stay proceedings under the order of immediate possession.
However, both the trial and appellste courts should have the right to stay

proceedings until the appeal is decided,
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Possession Pending Appeal

The problem of possession pending appeal is similar to that of
possession prior to judgment. Under existing law, the condemmer is
permitted to take possession of the property to be condemned after entry
of judgment even though an sppeal is pending. However, it has been held
that the condemner waives his right of appesl by taking possession of the
property. This rule seems unfair to the condemper; if the condemner
takes possession, it will have to pey the award even though it is based
upon en error by the trial court, but if it chooses to attack the award
by appeal, a needed public improvement may be delayed for a period of years
or even abandoned if rising costs exceed the amount available for the
construction of the improvement.

The Isw Revision Commission recommends that the statutes permitting
the condemner to take possession pending appesl be revised to provide
that the condemner does not waive its right of appeal by the taking of

possession.

Passage of Title

Related to the question of possession is the question of title. At
the present time, if immediate possession is not taken, title passes upon
the recording cf the final order of condemnstion. However, if possession
is taken prior to that time under an order of lmmediate posseseicn, title
passes to the condemner upon the payment of the deposit to the condemmnee.
There is no specific provision for the passage of title upon payment of
the deposit to the condemnee when possession is taken after judgment but

perding sppeel under Section 125h4.
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The Commission recommends that the rules relating to passags of title
be made uniform. If possession is taken prior to the final order of
condemmation, title should pass when the condemner is euthorized by the
order of possession to take the property. This is because, for practical
purposes, the date possession is taken is the date that the condemnee loses
virtually all vestiges of title. From that date he does not have the right
to use the property and he is not liable for any taxes or esgessments that
become a lien on the property after that date. Under Section 4986 of the
Revenue and Taxetion Code, taxes that are a lien upon the property are
prorated from the date possession is taken. Thus, as all of the incidents
of title are lost on the date that possession is taken, title should pass

&t the same time.

Compensation for Improvements

There are two embiguities,if not defects, in the present law
relsting to compensation for improvements on condemned property. First,
while Section 1249 of the Code of Civil Procedure provides that the condemnee
is not entitled to compensation for any improvements placed upon the
property after the service of summons, there is no explicit jrovision
indicating that the condemnee is entitled to compensation for improvements
that are on the property at the time of summons. Second, the first
sentence of Section 1249 is susceptible of the interpretation that the
value of tre real property as enhanced by its improvements is fixed as of
the date summons is issued, even though the improvements are destroyed
pricr t0 the time the property is mctually taken.

The Commission recommends that legislation be enacted providing that
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the condemnee is entitled to compensation for the improvements om the
property on the date of issuance of summons unless they are removed oOr
destroyed prior to the date the condemner takes title to or possession

of the property.

Taxes

Taxes are prorated from the date the condemner tekes either title to
or possession of the property if the condemmer is a public agency. However,
under present law the condemnee loses the benefit of this proration if he
has alresdy paid the texes, for there is no provision for refund by the
taxing suthority or reimbursement by the condemner. To remedy this, the
Cormission recommends that the condemner be required to reimburse the
condenmee for the pro rata share of the taxes that have been paid and are
attributable to the portion of the tax year following the date the
condemner acquires the title to or the possession of the property. A
condemnee should also be entitled to a proration of taxes even though the

condemner is not a public agency.

Abandonment by the Condemnper

Under existing law, even though the condemner has teken possession
and constructed the contemplated improvement on the property, the
condemner may abandon the proceedings at any time until 30 days after
final judgment and get back the money it deposited. It is true thalt the
condemner must compensate the owner for the use of the property snd any
damage to it. But the land owner who has been forced to give up his home

or his business and to relocate in another area may find that 17 is as
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great a hardship to be forced to buy back the original property as it was

to be forced to move initially. The deposit may have been withdrawn and
expended in the acquisition of & new location; the good will of the buginess
may have been reestablished in the new location; or the original property
may be so sltered that it is no longer useful to the condemnee.

The Commission recommends that if the condemner takes possession of
the property prior to the final order of condemnation, it should not bave
the right to abandon the condemnstion unless the condemnee congents to the
abandonment. If the condemnation is abandoned, or if it is not completed
for any other reason, statutory provision should be made for compensating
the condemnee out of the deposit for the damege suffered from the loss of

his property.

Interest

Interest upon the award in eminent domain cases runs from the date
of entry of judgment unless possession is taken prior to entry of judgment,
in which case interest is computed from the effective date of the order
for possession. Although a condemnee has the right to withdraw up to
75 per cent of a deposit made by & condemner to acquire immediate
possession in highwey acquisition cases, the condemnee may refuse to
withdraw the deposit and force the condemmer to pay interest on the full
amount of the judegment fror the date of taking possession. After judgment,
interest ceases upon payment of the judgment to the condemnee or into
court for his benefit. Of course, if any portion of any deposit is
withdrawn, interest cesses to accrue on the portion withdrawn on the date
of its withdrawal.

The Commission recommends the enactzent of legislation proviiing
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that interest ceases to accrue upon payment of the award to the person
entitled to it or, if funds are deposited in court, upon the date that the

deposit is available for payment to the person entitled to it.

Constitutional Revislion

After studying the law relating to immediate possession, the Commission
has concluded that the provisions of Section 1k of Article T of the State
Constitution that grant the right of immediate possession are to0 narrow
in scope and defective in some details. These provisions grant the right
of immediate possession only to specified public agencies in right of way
and reservolr cases. They do not guarantee the property owner that he
will actually receive compensation at the time his property is taken.

When they were edopted they reversed a policy of this State that

property may not be taken unless compensation has first been made, which

was originally adopted as a part of the present Constitution in 1879,
Prior to that time, the Constitution had merely required that the owner
of property tsken for public use be given just compensation, snd it was
held that payment might be made within & reasonable time after the taking.
In 1879, the present Comstitution was adopted with the provis:on that
private property may not be btaken or damsged for public use "without

just compensation having first been made.” In Steinhart v. Superior Court®

the Supreme Court he!d, in reliance upon this provision, that a :tatute

authorizing a condemrcr to teke possession of property after depositing &
sum of money in court was unconstiitutional because there was ro vrovision
for the pavment of any portion of this money to the owner. The rrovisions

of tae Constitution that now suthorize immediate possession withcut

© 137 Cal. 575 (1902).
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peyment to the owner "having first been made" were adopted to overcome the
Steinhart case.

The Commission believes that the policy underlying the Steinhart
decision and the original provisions of the 1879 Constitution is sound and
the contrary policy of the present provisions of the Constitution is
undesirable. A person's property should not be taken from him unless he
hes the concurrent right to be peid for the property, for it is at the
time of the taking that he mmust meet the expenses of locating and purchasing
property to replace that taken and moving to the new location.

Ancther defect in the present Conmstitutional provisions is that they
severely limit the agencies by which and the purposes for which immediate
possession may be tsken. The right of immediate possession is of great
value to the publie, for it permits the immedlate construction of needed
public projects. The Legislature should, therefore, have the power to
decide what agencies are to have the power and for what purposes the
power may be exercised. It should not be necessary to amend the Constitution
each time a change in the needs of the people of the State warrants either
an extension or contraction of the purposes for which the right of
immediate possession may be exercised.

Therefore, the Law Revision Commission recommends that an amendment to
the Constitutlion be proposed to the people of the State of California that
would contain the following provisions:

1. The present provisions of the Comstitution which grant specified
agencies the right tu take immediate possession without concurrently
compensating the owner should be repealed. The cwner should be guaranteed
the right to be compensated as soon as his land is taken for public use,

subject only to such delay as is necessary to determine adverse claims to
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the compensation.

2. The Legislature should have the power to determine what agencies
should have the right to teke immediate possessicn and the procedure to be
followed in such cases, subject only to a constitutionsl right of the
property owner to be compensated as soon as his property is taken unless
there is a dispute over the value of different interests in the property.
It should not be necessary to amend the Constitution to alter procedures
every time that it is found that the existing inmediate possession
procedures are faulty.

3. The phrase "irrespective of any benefits to be proposed by such
corporation” should be stricken from the Constitution. This phrase is
applicable only to private corporations and precludes such entities, in
condemnations for rights of way or reservoirs, from setting off the benefits
which will result to the condemnee's remaining lend agsinst the condemnee's
claim for damages to such land. The phrase is discriminatory in that it is
not gpplicable to unincorporated condemners and may be unconstitutional
under the equal protecticon clause of the federal Constitution. The phrase
is uncertain in meaning, for some courts have indicated that it merely
states a rule that is applicable to all condepmers that "general” benefits
may not be set off, while others have held that it refers to "speclal"

benefits which all other condemners are permitted to set off.

Supplementary Legislation

If the Constitution is amended to permit the Legislature to determine
who should have the right of immediate possession and the conditions under
which the right may be exercised, the Commission recommends that legislation

be enacted extending the right of immediste possession to all condemners.
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The right of the condemmer to take the property is rarely disputed. ZEut
desplte the fact that the only question for judiciel decision in most
condemnation actions is the value of the property, present law permits
possession to be taken prior to judgment only when certain public agencies
are condemning property for right of way or reservoir purposes. Because
possession cannot be obtained in other condemnation actions until judgment,
many vitally needed public improvements are delayed even though there is
no real issue in the case of the public's right to teke the property. Many
public improvements are financed by bond issues, and an undue delay in the
acquisition of the property may delay construction to & sufficient extent
that the improvement cannot be constructed at all with the funds realized
by & particular hond iseue or must be drastically curtailed in scope.

At the same time that the right of immediate possession is extended,
the implementing statute should also be amended to permit the court to
determine whether there is any necessity for the condemmer to obtain
possession prior to judgment. The condemnee, within the period prior to
the time posseseion is taken, should be sble to raise this question and

obtain a determination of the court.

The Commission's recommendation would be effectuated by the enactment

of the following measures:



SEC. 3. Section 1249.1 is added to the Cole of Civil Procedure, to

read:

1249.1. All improvements peritaining to the realty that ere on the
property on the date of the service of summons msy be considered in the
assessment of compensation and damages unless they are removed or destroyed
either before the title to the property or the possession thereof is taken
by the plaintiff or before the trial, whichever is earlier. No improvements
put upon the property subseguent to the date of the service of summons shall

be included in the sssessment of compensation or damages.

SEC. L. BSection 1252,1 is added to the Code of Civil Procedure, to

read:

1252.1. (1) As between the plaintiff and defendent, the plaintiff is
lisble for the payment of any ed valorem taxes, or any ad valorem special
asgessments levied and collected as taxes, upon the property sought to be
condemned that ere allocable to that part of the fiscal year that begins on
the date that the title to the property vests in the plaintiff, and the
defendant is lieble for the peyment of any of such taxes and assessments
that are ellocable to the remainder of the fiscal year.

(2) 1If the defendant pays any taxes or sasessments for which, as
between the plaintiff and defendant, the plaintiff is lisble under
subdivision (1} of this section, the plaintiff shall psy to the defendant
4 sum eqgual to the amount of such taxes and assessments for which the
plaintiff is liable,

(3) If the title to the property vests in the plaintiff prior to
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Judgment, the amount the defendant is entitled to be peid under subdivision
(2) of this section shall be claimed at the time and in the manner provided
for claiming costs, If title to the property does not vest in the plaintiff
prior to Judgment, the smount the defendant is entitled to be paid vwoder
subdivision (2) of this section shall be claimed within 30 days after the
title vests in the plaintiff or within 30 dsys after payment of such taxes
or assessments, whichever is later, and shell be claimed in the manner

provided for cleiming costs.
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Section 1248 of the Code of Civil Procedure is smended to reaed:

1248. The court, jury, or referee must hear such legal testimony
ap may be offered by any of the parties to the proceedings, and thersupon
mist ascertain and assess:

1. The value of the property scught to be condemmed, and all improve-
ments thereon pertaining to the realty, and of each end every separate
estate or interest therein; if it consists of different parcels, the value
of each parcel and each estate or interest therein shall be separately
assessed;

2. If the property sought to be condemned constitutes only & part of
a larger parcel, the damages which will accrue to the ﬁortion not sought
t0 be condepned, by reason of its severance from the portion scught to be
condemmed, and the construction of the improvement in the manner proposed
by the plaintiff;

3. Separately, how much the portion nob gought to be condemned, and
each estate or interest therein, will be benefited, 1f at all, by the
construction of the improvement proposed 'b:r the plaintiffs; and if the
beneﬁt shall be equal to the damages assessed under subdivision 2, the
owner of the parcel ghall be allowed no conpensation except the value of
the portion taken; but if the benefit shall be less than the damages s0

assessed, the former shall be deducted from the latier, and the remainder

shall be the only damages allowed in addition to the value;

4. If the property sought to be condemned be water or the use of weter,
belonging to riparian owners, or appurtenant to any lands, how mach the lands
ortheﬂparianmer,orthelandstowhichthepmpertyspughttobe
condemned is appurtenant, will be benefited, if at all, by s diversion of
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water from its natural course, by the construction and maintenance, by the
person or corporation in whose favor the right of ewinent domain is
exercised, of works for the distribution and convenient delivery of water
upon said lands; and such benefit, if any, shall be deducted from any
damsges avarded the owner of such property;

5. If the property sought to be condemped be for a railroed, the coet
of good and sufficient fences, along the line of such railroad, and the
cost of cattle-gusrds, where fences may cross the line of such railroed; and
such court, Jury or referee shall 'a.lao determine the pecessity for end
designate the mmber, place and mamner of uking such farm or private
croasings a.l- are reasonably neceélary or proper to conmect the parcels of
land severed by the easement condemned, or for ingresa to or egress from
the lands remaining after the teking of the part thereof sought to be
condemned, and shall ascertain and asgess the cost of the construction and
maintesance of such crossings;

6. If the removal, slteration or relocation of structures or improve-
ments is sought, the cost of such removal, alteration or relocation and the
dameges, if any, which will accrue by reason thereof;

7. As far as practicable, compensation must be assessed for each
source of damages separately; |

8. When the property sought to be taken ia encumbered by & mortgage
or other lien, and the indebtedness secured thereby is not due at the time
of the entry of judgment, the amount of such indebtedness mey be, at the
option of the plaintiff, deducted from the juigment, and the lien of the
mortgage or other lien shall be continued until such indebtedness is paid;

except that if such indebtedness is for taxes Or assessments upon the
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gr_ow 2 E amount of such taxes or sssesaments for which. as batween the

gm.ntm and the (l\'.-:l’e:scl.lw:.l the pleintiff is lisble under Section 122.1
m % : be deduc_'bed from the gmt.




