5/11/60

Memorandum No. 44 (1960)

Subject: Study Ho. 36 - Taking Possession

Attached to this memorandum as Exhibit I is the statute on
taking possession that has been considered by the Commissicn.

The strikeouts and underlining in proposed Section 1244.5 indicate
changes that have not been considered by the Commission.

The Commission instructed the staff to make a recommendation
on the problem of how to tie the statutes in with the proposed
constitutional amendment. The statutes have been redrafted with
this in mind. The statute in Exhibit I requires no constitutional
amendment.. It has been modified to eliminate any inconsistency
with the present constitutional provision. Exhibit IT is a
statute to become effective only if the ccnstitutional amendment
is successful. It amends only Section 1244.5 as proposed in
Exhibit I, Exhibit TI1 is the proposed constitutional amendment.

At the April meeting, the Commission recommended that
language be placed in the statute requiring that the order of
immediate possession be recorded. This requirement was placed
in Section 1244.5, However, it may not be necessary. Section
1243 provides: "4 lis pendens shall be filed at the time of the
commencement of the action in every county in which any of the
property to be affected shall be located.™ This requirement

seems to grant as much protection to persons who may rely on
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the record as is needed. The order of immediate possession may
be staved or vacated, and if it is to be recorded, all the sub-
sequent orders modifying it should be recorded too. The simple
lis pendens requirement gives record notice of all of these
orders without the necessity of recording each one.

The Commission has considered the statute in Exhibit 1
through Section 1253. The policy considerations underlying
some of the remaining amendments have not been considered by
the Ccmmission. The reasons for the amendments are these:

Section 1254. The proposed amendment overrules existing

case law and provides that a condemner does not waive his right
of appeal by depositing the amount of a judgment in court pur-
suant to this section in order to obtain possession of the property.

1254.5. This is a technical change to eliminate a reference
to the immediate possession provisions of the Constitution.

1254.7. The principal change involved here is that & ccondemnee
is permitted to withdraw all of the money deposited by the condemner
in order to obtain immediate possession instead of 75 per cent.
Another change is made: the provision that title passes on
withdrawal of the deposit is eliminated. An interest provision
is also eliminated because a later section covers the interest
problem.

1255a. The most important amendment adds language which
prevents a condemner from voluntarily abandening a condemnation
if possession has been taken. In such a situation, the condemner
may abandon only with the consent of the condemnee. The Commission

approved this as a policy matter at the March meeting.
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1255b. This section has been amended to set forth &
complete system for the commencement and abatement of interest.
This was also considered as a policy matter at the March meeting.
It was there agreed that in immediate possession cases interest
should begin to run on the date that the condemner has the right
to the possession of the property. Interest should abate in
such cases at the time the ccondemnee is able to withdraw the
deposit. In other cases; interest should commence on the date
of entry of judgment. If possession is taken pending an appeal
and the judgment is reversed, interest should begin to run from
the effective date of the order of possession,

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary



#36 5/11/60
EXHIBIT 1

An mct to amend Sections 12k9, 1253, 1254, 1254.5, 1254.7, 12552 and 1255b

of the Code of Civii Procedure, to repeal Section 1243.5 of the Code

of Civil Procedure, and to add Sections 12b4.5, 1249.1 and 1252.1 to

the Code of Civil Procedure, all relsting to eminent domain.

The people of the State of Califcrnia do enact as follows:

SECTION 1. Section 1243,5 of the Code of Civil Procedure is hereby

repealed.

SRC. 2. Section 1244.5 is added to the Code of Civil Procedure, to

1244.5. 1In any case in which the pleintiff is entitled to take immediate

possession of the property sought to be condemmed pursuant to Section 14 of

Article I of the Constitution:

(1) The plaintiff may, at the time of filing the complaint or at any

time thereafter prior to the entry of judgment, apply ex parte to the court

for an order authorizing him tc take immediate possession of and toc use the
property or interest therein sought to be condemned.

(2) 1If the court determines that the pleintiff has the right to cbtain
the property by eminent domein and that [46-4e-neceseary-for] the plaintiff

has the right to obtain immediate possession of the property sought to be

condemned, the court shall, by order, authorize the plaintiff to take
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possession of and to use the property or interest therein sought to be
condemned after the plaintiff deposits in court the amount the court
determines to be the probable Just compensation the owner of the property

will be entitled to receive for the taking of the property. The order must

describe the property, the purposes of the condemnation and the amount that

the plaintiff is required to deposit in court pursuasnt to the order, and

must state that the plaintiff is not suthorized to take possession of the

property until 20 days after a copy of the order is filed in the office of

the recorder of the county in which the property is located and served upon

the record owner or owners of the vproperty.

(3) The plaintiff shall, at least 20 days prior to the time possession

is taken, file in the office of the recorder of the county in which the

property is located and personally serve on the person or persons ln
possession of the property, if eny, and upon the record owner-or owners of
the property or any interest therein, a ccpy of the order of the court
authorizing such possession. If a person upon whom service of the order
is required under this section resides out of the State, or hes departed
from the State, or cannot after due diligence be found within the State,
the order shall de zent by registered or certified mail to the last known
address of such person. A single service upon or mailing to those at the
same address is sufficient. The latest secured assessment roll in the county
where the property is located may be used to ascertain the addresses of the
cwners of the property.

(4) At any time after the court has made an order authorizing the
plaintiff to take possession of the property scught to be condemned prior

to the entry of Judgment, the court may, upon motion of [the-owner-af-ithe



3repeﬁy-er-aa§-iate!est-thereia] any party to the eminent domsin proceedings,

[inewesse] alter the emount that the plaintiff is required to deposit in
court pursuant to the court’s order suthorizing the plaintiff to take

immediate possession if the court determines that the probable just compensa-

tion the owner of the property will be entitled to receive for the taking

is not correctly set forth in the corder authorizing the plaintiff to take

immediate possession.

(5) At any time after the court has made &sn order authorizing the
plaintiff to take immediate possession of the property sought to be condemned
prior to entry of judgment and before the plaintiff has taken possesslon
pursuant to such order, the court, upon motion of the owner of the property
or an Interest therein or of an occupant of the property, may:

(a) sStay the effective date of the order for good cause shown.

(b) Vacate the order if the court determines that [ehere-is-me
neeessity—fer-the-teh&ag—ef—gsssess-isn—hy—%he-piaiatiii’-pyéei-%e-5udguent
sw-that] the plaintiff does not have the right to acquire the property by

eminent domain or that the plaintiff does not have the right to obtain

impediate possession of the property.

{6) If a motion to vacate the order authorizing the plaintiff to take
immediate possession of the property is made on the ground that the
plaintiff does not have the right to take the property by eminent domain,

the motion shall be supported by the affidavit or deposition of a person

having knowledge of the facts. The facts stated in an affidavit or deposition

in support of or in opposition to the motion shall be within the personal
knowledge of the affiant or deponent and shall be set forth with particnlarity.

Esch affidavit or deposition shall show effirmatively that the affiant or
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deponent, 1f sworn &s e witness, cen testify competently to the facts stated
{in-4the-affidavis] therein. If the court determines that plaintiff does

not have the right to acquire the property by eminent domain or that there
is a trisble issue of fact as to the plaintiff's right to acguire the
property by eminent domain, the court shall vacate the order authorizing

the plaintiff to take possession of the property.

SEC. 3. BSection 1249 of the Code of Civil Procedure ie amended to

read:

1249, Subject o Section 1249.l1, for the purpose of assessing compensa-~

tion and damages the right [$heresf] thereto shall be deemed to have accrued
at the date of the issuance of summons and its actual value at that date
shall be the measure of compensation for all property to be actually taken,
and the basis of damages to property not actuslly taken but injuricusly
affected, in all cases where such damesges are allowed as provided in
Section 1248; provided, that in any case in which the issue is not tried
within one year after the date of the commencement of the action, unless

the delay is caused by the defendant, the compensation and damages shall

be deemed to have accrued at the date of the trial. [Neihimg-in-thie
seetion-eoniained-ghall-be-consbrued-or-held-so~affeet-pending-iitigasiony
I£-an-erder-be~-made-tetding-the-plainiiff-into-possessiony-ag-provided-in
Beetteon-125ky-she- coppensabion-and-danages-avarded- shati-draw-iewfud
tnterest~From-the-date-of-such-erdery--No-improvementg-pui-upen-the-property
subsequent-to-the-date-of-she-service-of -summons-ahall-be-inetuded-in-she

assessuen%—of—eempensatiearer-éamageav]
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SEC. 4. Section 1249.1 is sdded to the Code of Civil Procedure, to

read:

12k9.1. No improvements put upon the property subsequent to the date
of the service of summons, and no improvements that have been removed or
destroyed either prior to the trial or prior to the date the title to the
property or the possession thereof 1s taken by the plaintiff, whichever is
earlier, shall be included in the assessment of compensatior or damages.
All improvements that are on the property on the date of the service of
summons may be considered in the assesament of compensation snd damages
unless they are removed or destroyed either before the title to the property
or the possession thereof is teken by the plaintiff or before the trial,

whichever is earlier.

SEC. 5. Section 1252.1 is added to the Code of Civil Procedure, to
read:

1252.1. (1) 1If the defendant has paid any ad valorem taxes, or any
ad valorem speciasl assessments levied and collected as taxes, upon the
property sought to be condemned for the fiscal year in which the title to
the property vests in the plaintiff, the plaintiff shall pay to the defendant
a sum equal to the amount of such taxes and assessments [y-tegether-with
eRy-aliecabie-penalbies-and-cosse-sheveony ] that are sllocable to that part
of the fiscal year that begins on the date that the title to the property
vests in the plaintiff.

(2) 1If the title to the property vests in the plaintiff prior to

Judgment, the amount claimed by the defendent under this section shall be
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claimed at the time and in the manner provided for claiming costs. If
[$he~plaintiff-dees-nod-acquire-the-right-so-possescion~-of] title to the

property does not vest in the plaintiff prior to judgment, the amount

claimed by the defendant under this section shall be claimed within 30
days after the title vests in the plaintiff and shall be claimed in the

manner provided for claiming costa.

SEC. 6. Section 1253 of the Code of Civil Procedure is amended to

read:

1253. &&l When peyments have been made and the bond given, if
the plaintiff elects to give one, as required by [$he-3ast-swel Sections

1251 and 1252, the court must make & final order of condemnation, which

must describe the property condemned and the purposes of such condemmation.
A copy of the order must be filed in the office of the recorder of the
county [y-and-thereupor] .

{2) The title to the property described [shewein] in the finel order

of condemnation [shei] vests in the plaintiff for the purposes therein

specified {[-+«-} upon the date that the final order of condemnation is

filed in the office of the recorder of the county or upon the effective

date of an order authorizing the plaintiff to take possession of the

property under Section 124hL.5 or Section 1254, whichever is earlier.




{3) The effective date of an order authorizing the plaintiff to take

possession of the property under Section 12b4.5 or Section 1254 is that date

upon which the plaintiff is authorized by the terms of the order to enter into

possession, whether possession is actually taken on that date or gubsequently .

SEC. T. Section 1254 of the Code of Civil Procedure is amended to read:

i25k. At any time after trial snd judgment entered or pending an eppeal
from the judgment to the Supreme Court, whenever the plaintiff shall have paid
into court, for the defendant, the full amount of the judgment, and such further
sum as may be required by the couri as a fund to psy eny further damages and
costs that may be recovered in said proceeding, as well as ell damages that may
be sustained by the defendanty 1f, for any cause, the property shall not be
finnlly taken for public use, the superior court in which the proceeding was
tried may, upon notice of not lees than 10 days, suthorize the plaintiff, if
already in poseession, to continue therein, and if not, then to take possession
of snd use the property during the pendency of and until the final conclusion
of the litigation, and mey, if neccssary, stay all actions and proceedings
against the plaintiff on account thereof. In an actiou for condemnation of

property for the use of 2 school distriet, an order so suthorizing possession
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or contimuation of possession by such school district is not appealable. The

plaintiff shall not be held to have abandoned or waived the right to appeal

from the judgment by depositing the amount of the judgment and such further

sum as may be required by the court and taking possession of the property

pursuant to this section. The defendant, who is entitled to the money paid

into court for him upon any judgment, ehall be entitied to demand end receive
the same at sny time thereafter upon obtaining an order therefor from the
court. It shall be the duty of the court, or a judge thereof, upon application
being made by such defendant, to order and direct that the money so pail into
court for him be delivered to him upon his filing a satisfaction of the
judgment, or upon his filing a receipt therefor, and an abandorment of all
defenses to the action or proceeding, except as to the amount of damages

that he may be entitled to in the event that a new trial shall be grented. A
payment tc a defendant, as aforesald, shall be held o be an abandonment by
such defendant of &ll defenses interposed by him, excepting his claim for
greater compensation. In ascertaining the amount to be paid into court, the
court shall take care that the same be sufficient and adequate. The payment
of the money into court, as hereinbefore provided for, shall not discharge the
plaintiff from liability to keep the said fund full and without diminutlon;
but such money shell be and remain, as to all accidents, defalcations, or
other contingencies (as between the parties to the proceedings)}, at the risk
of tbe plaintiff, and shall so remain until the amount of the compensation or
damages is finally settled by Jjudicisl determination, and until the court
awards the money, or such part thereof as shall be determined upon, to the
defendant, and until he is suthorized or reguired by rule of court to teke it.

If, for any reason, the money shall &t any time be lost, or otherwise
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abstracted or withdrawn, through no fault of the defendant, the court shall
reguire the plaintiff to meke and keep the sum good at all times until the
litigation is finally brought to an end, and until peid over or made payable
to the defendant by order of court, es above provided. The court shall order
the money to be deposited in the State Treasury, unless the plaintiff requests
the court to order deposit in the county treasury, in which case the

court shall order deposit in the county treasury. If the court orders deposit
in the State Treasury, it shall be the duty of the State Treasurer to receive
all such moneys, duly receipt for, and to safely keep the same in the
Condemnation Deposits Fund, which fund is hereby created in the State Treasury
and for such duty he shall be liable to the plaintiff upon his official bond.
Money in the Condemnation Deposits Fund may be invested and reinvested in any
securities described in Sectioms 16430, 16431 and 16432, Govermment Code, or
deposited in banks as provided in Chapter 4 of Part 2 of Division 4 of Title 2,
Government Code. The Pocled Morey Investment Board shell designate at least
once & month the amount of money available in the fund for investment in
securities or deposit in bank accounts, and the type of investment or deposit
and shaell so arrange the investment or deposit program that funds will bhe
available for the immediate payment of any court order or decree. Immediately
after such designation the Treesurer shall invest or make deposits in bank
accounte in accordance with the designations.

For the purpcses of this section, a written determination éigned by a
majority of the members of the Pooled Money Investment Board shall be deemed
to be the determination of the boerd. Members mey authorize deputies to act
for them for the purpose of msking determinations under this section.

Interest earned and other increment derived from investments or deposits
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mede pursuent to this sectiou, after deposit of momey in the State Treasury,
shall be deposited in the Condemnation Deposits Fund. After first deducting
therefrom expenses incurred by the Treasurer in teking and making delivery of
ponds or other securities under this section, the State Controller shall
apportion as of June 30th and December 31lst of each year the remainder of

such interest earned or increment derived and deposited in the fund during

the six calendar months ending with such dates. There shall be apportioned
and paid to each plaintiff having a deposit in the fund during the six-month
period for which an epportionment is made, an amount directly proportionate to
the total deposits in the fund and the length of time such deposits remained
therein. The State Treasurer shell pay out the money deposited by & pleintiff
in such manner snd at such times ae the court or a Jjudge therecf mey, by order
or decree, direct. In ell cases wvhere a new trial has been granted upon the
applicetion of the defendant, and he has failed upon such trial to cbtain
greater compensation than was allowed him upon the Tirst trial, the costs of

such new trial shall be taxed against him.

SEC. 8. Section 1254.5 of the Code of Civil Procedure is amended to read:

1254.5. When money is paid into court as provided by Section [24-of
Avbiele-i-of-the-Conssisusson] 1244.5, the court shall order the money 1o be
deposited in the State Treasury, urless the plaintiff requests the court %o
order deposit in the county treasury, in which case the court shell order
deposit in the county treasury. If money is deposited in the State Treasury
pursuant to this section it shall be held, invested, deposited, and disbursed
in the manner specified in Section 1254, and Interest earned or other increment

derived from its investment shal) be apportioned and disbursed in the manner
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specified in that section.

SEC. 9. Section 1254.7 of the Code of Civil Procedure is amended to read:

1254%.7. At any time after money has been deposited as [seewurity-es)
provided in Section [ik-ef-Arsiele-}-ef-the-Jomstisusien] 1244.5 [for-the
esn&m&tisn-ef—aay—preper%y—er-interea%—in—preperty—fer—sta‘ee-highway-purgases}
, upon application, in the manner hereinafter provided, of the party whoge
property or interest in property is being taken, the court may order from the
money deposited in connection with such property or interest an amount not

exceeding the amount which the court finds such party is entitled toc receive

[FS-pereent-of-the-amouns-oviginally-deponited] for [4ke] his respective
property or interest to be paid to such party. Such application shell be mede
by affidavit wherein the spplicant shall set forth his interest in the property
and request withdrewal of a stated amount. The applicant shall serve a copy of
the application on the plaintiff and no withdrawal shall be mede until at

ileast [tweasy-£] 20 [3] days after such service of the application, or until
the time for all objections has expired, whichever is later, Within {sesd

twenty-{30}-deys] the 20-day period, the plaintiff mey object %o such

withdrawa) by filing an objection thereof in court on the grounds that other
persons are Xnown or believed to have interests in the property. In this

event the plaintiff shall attempt to personally serve on such other persons a
notice to such persons that they may appear within [ea-{] 10 [-J-] days

after such service and object to such withdrawal, and that failure to appear
will result in the waiver of any right to such amount withdrawn or further
rights ageinst the plaintiff to the extent of the sum withdrswn. The plaintiff

shell state in its objection the names and last known addresses of other
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persons knowvn or believed to have an interest in the property, whether or not
1t has been able to serve them with such notice and the date of such service.
If the plaintiff in its objection reports to the court that it is unable to
personelly serve persons known or believed to have interests in the property
within [sasé-swensy-€] the 20 [-J-] day period, salid money shall not be
withdrawn until the applicant causea such personal service to be made. If such
persons so served appear and object to the withdrawal, or if the plaintiff so
requests, the court shall thereupen hold & hearing after notice thereof to all
parties and shall determine the amounts to be withdrawn, if any, and by whom .
[5~$0-a~totai-ameunt-nos-execeding-F5-pereent-of-the-amouns-depositedr] No
persone so served shall have any claim against the plaintiff for campensation
for the value of the property teken or severance damsges thereto, or otherwise,
to the extent of the amount withdrasm by all parties; provided, the plaintiff
shall remsin lieble Ffor said compensation to persons having an intereat of
record who are not so served. If withdrawn, the receipt of any such money
shall constitute a waiver by operation of law to all defenses in favor of the
person receiving such payment except with respect to the ascertaimment of

the value of the property or interest in the manmer provided by law [y~
and-iitie-te-the-property-or-interest-as-to-vhich-money-ig-received-pursuans
$0-~thi e~ geesion-shall-vest-in-she-State-as-of- the-sime-of-sueh-paymens]. Any
amount so paid to any party shall be credited upon any judgment providing for
payment [end-shali-be-eonsidered-payment-upon-the-Jjudgmens-as-of-the~-date-she
withdrawal-is-pade-so-thab-ne-inieress-shall-be-payable-upon-the-ameuns-se
withdrawn-afier-the-date-of-sts-withdrewal]. Any smount withdrawn by any
party in excess of the amount tc which he is entitled as finally determined

in the condemnaticn proceeding shall be returned to the party who deposited it,
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and the court in which the condemnation proceeding is pending shall enter

judgment therefor sgainst the defendent.

SEC. 10. Section 1255a of the Code of Civil Procedure is smended to read:

1255a., (1) Unless the title to the property sought to be condemned has

vested in the plaintiff, the plaintiff mey abandon the proceedings at any

time after the filing of the ccmplaint and before the expiretion of thirty
deys after final judgment, by serving cn defendants end filing in court a
written notice of such abandonment; snd failure to comply with Section 1251
of this code shall constitute an implied abandonment of the proceedings.

{2) If the title to the property sought to be condemned has vested in

the plaintiff, the plaintiff mey not abandon the proceedings except with the

consent of the defendants.

&;l Upon such abendonment, express or implied, on motion of any party,
a judgment shall be entered dismissing the proceeding and awarding the
defendants their costs and disbursements, which shall include all necessary
expenses incurred in preparing for trial end reagonable attorney fees. These
costs and disbursements, including expenses and attorney fees, may be claimed
in end by a cost bill, to be prepared, served, filed and taxed as in civil
actions; provided, however, that upon judgment of dismissal on motion of
pleintiff, defendants, and each of them, may file a cost bill within (shirsy-{]
30 [}] deys after notice of entry of such judgment; that said costs and
disbursements shall not include expenses incurred in preparing for triel
where the said action is dismissed forty days prior to the time set for the

+rial of the said action.
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SEC. 11. Section 1255b of the Code of Civil Procedure is amended o read:

1255b. {If-the-glaintiif-ia-a-eeniemm&tian-preeeediag-ebtaina-an-arder
f?am-the-eeu?t-fer-pessessien-ef—the-greperty—seughs-ta-ba—eenﬂammeé-prier
4o-the-triai-of-the-asbieny-shen] (1)[Tlhe compensation and damages awarded

in a condemnstion proceeding shell draw lawful interest from the [egfective

date-of-gaid-erder. | earliest of the following dates:

{a) The date of the entry of judgment.

{b) The date that the title to the property sought to be condemmed vests

in the plaintiff.

(¢) The date that the possession of the property sought to be condemned

is taken or the damage thersio occurs.

(2) The compensation and damages awarded in a condemnation proceeding

ghall cease to draw lawful interest on the earliest of the following dates:

(a) Upen any amounts deposited in court for the owner, the date that

such amounts are available for withdrawal by the person entitled thereto.

(b) The date of payment of the award to the person entitled thereto.
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(36) 5/11/60
EXHIBIT II

An act to amend Section 1244.5 of the Code of Civil Procedure as

proposed by Senate Bill No. , relating to eminent domain.

The people of the State of California do enact as follows:

SECTION 1. Section 1244.5 of the Code of Civil Procedure,

as proposed by Senate Bill No. , is amended to read:

12445, [Eﬁ—aﬁy—ease—in-whieh-%he—plaia%i££-is—en%itleé—%e
take-immeéiate-pessessiea-eﬂ-tbe-p?epepty-seaghtute-be-eeademneé
§upsuant—te-Seetieﬂ-lk—eﬁ-A?Bieleui-eﬁ-the-Genstibutie&e]

(1) The plaintiff may, at the time of filing the complaint
or at any time thereafter prior to the entry of judgment; apply
ex parte to the court for an order authorizing him to take
ijmmediate possession of and to use the property or interest therein
sought to he condemned.

(2) If the court determines that the plaintiff has the
right to obtain the property by eminent domain and that it is

necessary for the plaintiff [kas-the-right] to obtain immediate

possession of the property sought to be condemned, the court
shall, by order, authorize the plaintiff to take possession of
and to use the property or interest therein sought to be

condemned after the plaintiff deposits in court the amount the
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court determines to be the probable just compensation the owner
of the property will be entitled to receive for the taking of
the property. The order must describe the property; the purposes
of the condemnation and the amount that the plaintiff is required
to deposit in court pursuant to the order, and must state that
the plaintiff is not authorized to take possession of the property
until 20 days after a copy of the order is filed in the office
of the recorder of the county in which the property is located
and served upon the record owner or owners of the property.

(3} The plaintiff shall; at:least 20 days prior to the
time possession is taken; file in the office of the recorder
of the county in which the property is located and personally
serve on the person or persons in possession of the property,
if any, and upon the record owner or owners of the property or
any interest thereﬁia&copy of the order of the court authorizing
such possession. If a person upon whom service of the order
is required under this section resides out of the State, or has
departed from the State; or cannot after due diligence be found
within the State; the order shall be sent by registered or
certified mail to the last known address of such person. A
single service upon or mailing to those at the same address is
sufficient. The latest secured assessment roll in the county
where the property is located may be used to ascertain the
addresses of the owners of the property.

(4) At any time after the court has made an order authoriz-

ing the plaintiff to take possession of the property sought to
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be condemned prior to the entry of judgment; the court may,
upon motion of any party tc the eminent domain proceedings,
alter the amount that the plaintiff is required to deposit in
court pursuant to the courtts order authorizing the plaintiff
o take immediate possession if the court determines that the
probable just compensation the owner of the property will be
entitled to receive for the taking is not correctly set forth
in the order authorizing the plaintiff to take immediate
possession.

(5) At any time after the court has made an order authoriz-
ing the plaintiff to take immediate possession of the property
sought to be condemned prior to entry of judgment and before
the plaintiff has taken possession pursuant to such order, the
court, upon motion of the owner of the property or an interest
therein or of an occupant of the property, may:

(a) Stay the effective date of the order for good cause
shown.

(b) Vacate the order if the court determines that there

is no necessity for the taking of possession by the plaintiff

prior to judgment or that the plaintiff does not have the right

to acquire the property by eminent domain [er-thab-she-piainsifs
éees-aet«ha¥e-the-right-te—ebtaia-immeéiate-pessessien—e?-the
prepersy |,

(6) If a motion to vacate the order authorizing the
plaintiff to take immediate possession of the property is made

on the ground that the plaintiff deoes not have the right to
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take the property by eminent domain, the motion shall be
supported by the affidavit or deposition of a person having
knowledge of the facts. The facts stated in an affidavit or
deposition in support of or in opposition Lo the motion shall
be within the perscnal knowledge of the affiant or deponent and
shall be set forth with particularity. Each affidavit or
deposition shall show affirmatively that the affiant or deponent;
if sworn as a witness; can testify competently to the facts
stated therein. If the court determines that the plaintiff
does not have the right to acquire the property by eminent
domain or that there is a triable issue of fact as to the
plaintiff*s right to acquire the property by eminent domain,
the court shall vacate the order authorizing the plaintiff to

take possession of the property.

SEC. 2. This act shall become effective only if Senate
Bill No. ijs enacted by the Legislature at its 1961 Regular
Session and Senate Constitutional Amendment No. is approved
by the vote of the pecple at the next general election; and in

such case, this act shall become effective on January 1, 1963.
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EXHIBIT III

A resolution to propose to the people of the State of California

an amendment to the Constitution of the State by amending

Section 14 of Article I thereof relating to eminent domain.

Resolved by the Senate, the Assembly concurring,That the

Legislature of the State of California at its 1961 Regular
Session commencing on the 2nd day of January; 1961; two-thirds
of the members elected to each of the two houses of the Legis-
lature voting therefor, hereby proposes to the people of the
State of California that the Constitution of the State be
amended by amending Section 14 of Article I thereof, to read:
SEC, 14. Private property shall not be taken or damaged
for public use without just compensation having first been made
to, or paild into court for, the owner, [%-and-newyight-e£-way—ep
lands-bo-be-used-for-reservoir-purpeses-shall-be-apprepriated-te
the-use-of -any-sorporabiony-exeept-a-Rurieipal-eorporatbion-er-a
eeunéy—er-tha—St&te-ep-matpepelitan-watep-distpiet;—manieipal _
utili%y—éistpiet;—muaieipal-wate?—distpiet;-épainagef-ipPigatien;
levee;—Peelamatien-ey-waser-eense?vasien-déstriet;-ep-similap

publie-asrperatien-untii] When private property is taken or

damaged for public use, full compensation therefor shall be

[£irst-nade-in-meney-or-ansertained-and ] made to, or paid into

court for, the owner, irrespective of any benefits from any
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improvenment proposed by [sueh] the person, firm, company or

corporation in whose favor the power of eminent domain is

exgrcised, which compensation shall be ascertained, except as

provided in Section 23a of Article XI;_pf this Constitution,

by a jury, unless a jury be waived, as in other civil cases 1n
a court of record, as shall be prescribed by law. [—-ppev&deé-
that-in-any-proeceding-in-cminenb-domain-breught-by-the-States
8F~-2-60uRby; ~OF -a-Hunteipak-eorperation;-or-nekrepolitan-water
digtriet y-muRieipal-ubitity-distristy~-Runieipal-wabter-disbriesy
drainage;-~irpigationy-loves;-reelamation-op-waber~eonservabion~
digkricby-or-aimilar-publie-corparabiony-the-afoeresaid-8bate-or
muRieipality-or~-county-op-public-eorperation-er-distriet-afore-
said-may-bake-immediate-possession~and-use-sf-any-righbt-of -way
ep-tands-to-ba-used-fer-roservoir-purpssesy-required-for-a
publie-use-whether~-the-fee-bhoresf-or-an-eacenent-therafor-be
seughb-uper-£irgt-comRoRILRE~eMiRONE -doRATR-Preseedings-aeenrd-
ing-56-taw-in-a-eourb-of-asmpotent-jurisdietien-and-shereupen
giving-sush-seeurity-in-the-way-of-meney-deposibed-as-the
eeapt-éa—whieh—sueh-ppeaeeéings—are—peaéingmmay—éipeet}and-ia
sush-ameunts-as-the-eourt-may-determine-bo-be-reasonabiy-
aéequate~te—seeure-%e-the—ewnep—eg-the-pPepePty-seugh%—te-be
taken-immediate-payRert-ef-just-eompensabion-£for-sueh-baking
ard-any-damage-ineident-thereto -ineluding~damages-susbained
by—peasen-e?-an-adéudiea%ien—that-thepe-is-ne-neeeasity-ﬁep
taking-the-ppepepty;-as—seen-as—%ha—s&me-eaa-be-aseeptaineé

aceerding-to-taws~-The-eours-Rays;-upen-metien-ef -any-party-te
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said-emirent-domain-proeeecdingsy-aftep-gush-noesiee~se~the
obthep-parbies-as-the-eeurb-nay-preseribej-alber-the-ameunt
of-sueh~seeurity-s0-reguired-in-sueh-prosecedingss] The

taking of private property for a railroad run by steam or
electric power for logging or lumbering purposes shall be
deemed a taking for a public use, and any persén, fi;m, company
or corporation taking private property under the law of eminent
domain for such purposes shall thereupon and thereby become a

common carrier.
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