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Memorandum No. 17(1960)
Subject: Study No. 38 - Ianter Vives Rights.

At its September 1959 meeting the Commission lest considered this study.
Professor Marsh, our consultant on this study, made some general comments
objecting to the proposed statute on the grounds (1) that it is in part
uncenstitutional and (2) that the policy decisions reflected in the proposed
gtatute are bed. The Commission mede no fipal decision as to whether to
adopt the proposed recommendation and statute but directed the Executive
Secretary to attempt to perfect the recommendation and statute and bring it
back agein for consideration by the Commission.

At the outset it is suggested thet the Commission meke & decision as
to whether it is going to adopt the epproach taken by the consultant or the
approach taken in the proposed recommendation and estatute. To assist the
Conmission members in determining the difference between these two approaches
Exhibit I (Summary of Conclusions and Recommendation of Consultant} and
Exhibit II (Sumsary of Commission's Recommendation and Statute) have been
prepared.

In addition, it would be helpful in the Commission’s discusslon of
the constitutionality of the proposed statute if each Commissioner is able

to read these two cases before the meeting: Estate of Thornton, 1 Cal.2d 1,

33 P.2d 1 (1934) and Paley v. Bank of America, 159 Cal. App.2d 500, 324 P.2d

35 {1958). Also, read the portion of the proposed Commission recommendation

(Exhibit ITI) commenting on the constitutionality of the proposed statute.
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I believe that the only real guestion of constitutiopality is presented by
the recommendation that joinder be required to meke an inter vivos transfer
of quasi-community property.

Finally, the proposed recommendation (Exhibit ITI) and statute (Exhibit
IV) should be examined. In accordance with the instructions given to the
staff, the recommendation has been revised (except that no attempt has been
made st this point to incorporate into the recommendation an explanation of
the 22 additional sections added to the proposed statute since it was last
considered by the Commission). The proposed statute has been considersbly
revised by the staff and now conteins more than twice as many sectione as
were contained in the proposed statute last considered by the Commission.
However, the basic policy decisions have not been changed. Rather, an
sttempt has been made to deliminate the "bugs" in the proposed ptatute and
to discover and incorporate into the proposed statute some of the existing
California statutes that require adjustment if a new class of property --
quasi-commnity property ~-- is created. An examination of the revised
statute will indicate the difficulty that will be faced in ettempting to
discover and adjust all the existing statutes that should be adjusted iF
the Commission determines to create a new class of property. Since we do
not heve & study which identifies the specific statutes that need adjustment,
the revised statute should not be considered to be s fipal statute -- ra.thef
it is one intended to present detaile of policy for consideration by the
Cormission st thie time. In fact, the Commission may consider it unnecessary
or undesirable to amend or enact some of the provisions contained in the
revised statute.

It should be kept in mind while studying this material that the
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Commission is pot treating guasi-community property like commnity property

in all cases. In several important respects {hansgement and control, power

of pre-deceased non-acquiring spouse to make testamentary disposition,
rights of creditors for example), quasi-community property is treated
differently than community property. Which of the spouses originelly
acquired the property is the determining fact in determining which spouse
has certain rights with respect to quasi-community property. This explains
why some of the technical amendments to adjust existing statutory provieions

turn out to be somewhat complex.

The following are section by section comments on the revised statute.

Section 1. Amends Section 161 of Civil Code.

Technical amendment.

Section 2. Amends Section 164 of Civil Code.

This section is revised to delete the portion of the section declared

unconstitutional in Estate of Thornton and to put the portion relating to

presumptions and limitation on actions in a separate section {Sec. 4 of bill}.
Tn sddition the eection has been revised to indicate specifically what

is required as far as domicile is concerned in order that property be

commnity property. As revised, the section provides that property "acgquired

during marrisge by & married person while domiciled in thie Btate" is

commanity property and that "in determining the domicile of a wife under

this section, the court shall not apply a rule of law or presumption that the

domicile of a wife is that of her husband. The provieion abtolishing the

rule of law or presumption will be applicable where only one of the spouses

moves to California.




Under the revised section, if a husband is domiciled in Califormia, hie
acquisitions are commmnity property even though his wife may have a eeparate
domicile. If the wife is domiciled in another stete, the nature of the
merital interests in her acquisitions will be determined by the law of her
domicile. Objection was made to the previous version of the section beceuse
the domicile requirement was not clear. This objection has been met by
deleting the words "either husband or wife, or both"” and substituting "a
married person.”

In considering this question, the fact that the courts use the
"tracing" principle to determine the nature of marital interests in property
acquired should be kept in mind. Spouses have the seme marital interests
in property purchased as they had in the funds used to purchese the property
-~ absent some express or implied agreement to the contrary.

Tn connection with this section, the Commission should consider the
following problem. The husband (H) moves to Californis and is domiciled
here. The wife (W) remains domiciled in New York but intends to move to
California to join her husbard in six montha {presumption abolished that
domicile of wife is that of her husband so wife remains domiciled in New
York). A minor child joins H in California and is injured here. Whet are
the marital rights in the ceuse of action given H and W under Section 376
of the Code of Civil Procedure? The purpose of this section is to give the
marital commmnity a right of sction for the injury to the minor child of
the spouses snd under the existing law the recovery would be community
property. What would the marital rights in a cause of action for the
wrongful death of the minor child be -~ given the same ¢ircumstances es in

the above problem?




When the Commission last considered this study, the Commission voted
to insert the provision concerning the rule of lew or presumption that the
domicile of the wife is thet of her busband. At the same time, the
Comuission voted to insert the introductory phrase "Subject to Section
164.3 of this code.”

See recommendation pages 9-10.

Section 3. Creates Section 164.1 of Civil Code.

This section creates a new class of property designated as quesi-
commnity property. The revisions are consistent with those made in the
definition of commnity property conteined in revised Section 164, In
addition, provigions heve been inserted to present specific policy questions
to the Commission.

First, the section has been revised so that community property acguired
in another commnity property state does not beconme quasi-commnity property
when the spouses become domiciled in this gtate, rather it remains commnity
property.

Second, the word "hereafter" hes been inserted in the section to limit
its application to spouses both of whem heresfter become domiciled ip this
state.

Third, a provision has been inserted to provide that, ebsent a specific
statutory provision to the contrary, quasi-commnity property shall be
considered and trested the same as seperate property. By listing all the
contrary etatutory provisions in this new provision, the person using the
statute will be able to determine without great difficulty whether there 1s
a special provisicn applicable in a particular case.

See recommendation pages 5-9.




Section 4. Creates Section 164.3 of Civil Code.
This section contains the presumptions and iimitation on actions
formerly contained in Section 16Lk. The pubstance of the former law has

been retained.

Sections 5 and 6. Create two new sections, Section 172¢ end 1724 of the

Civil Code.

Fort has been improved from previous version of statute.

These sections give to the spouse who originaily acquired quasi-
commnity property the management and control of such property. But such
spouse cannot make a tranefer by gift or for velue without joinder of the
other spouse and,if such a transfer is made, it can be set aslde during
the lifetime of both spouses or, after the death of the scquiring spouse,
the other spouse cen claim his statutory interest in the property despite
the fact it has been transferred.

The conclusive presumption that the sole lease, contract, mortgage
or deed of the spouse holding record title to guasi-commnity resl]l property
is velid hes been made applicable to the wife as well as the husband.

The following is suggested as an alternative phrasing of subsection {3)

of Sectiorn 1724:

(3) The sole lease, contract, morigage or deed of the
spouse holding record title to such real property, ic a lessee,
purchaser or encumbrancer, in good faith without knowledge of
the marriage relation is as valid and effectual as if the
property affected thereby wes the sole and absolute property
of the spouse executing such lease, contract, mortgege or deed.
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Section 1T2c is based on Section 172 of the Civil Code. Section 1724
is based on Section 172a of the Civil Code.

See recommendation, pages 11-12.

Sections 7 and 8. These sections amend Sections 1236 and 1265 of the Civil

Code.

These sections treat quasi-commnity property like commnity property
for the yurposes of declarstion of homestead. See also, Section 21 of bill,
amending Section 661 of Probate Code; Section 22 of bill, emending Section
663 of Probate Code; Chapter 2A (commencing with Section 1435.1) of
Division 4 of the Probate Code, various sections of which chepter are
amended or created in Sections 24 through 30 of the bill; and Section 31
of bill, amending Section 1529 of Probate Code. The provieions listed
also relate, at least in part, to the declaration of homestead provislons.

See recommendstion, page 12.

Section 9. Amends Section 143 of Civil Code.
It is submitted that quasi-community property should be coneidered
2 separate class for the purpose of subjecting property to the support and

education of children.

Section 10. Amends Section 146 of Civil Code.

The amendment of this section provides for the treatment of quasi-
commmnity property the same as commmnity property in cese of a divorca.
Thieg means that if the decree is rendered on any other ground than that

of adultery, incurable insanity or extreme cruelty, the quasi-commnity
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property will be divided equally between the spouses. Thus when a woman's

separate property in New York beccmes quasi-community property bere and

the woman obteins a divorce for desertion by her husband, one-half of the

former separate property of the wifer will be given to the deserting husbangd.
Our consultant recommends that quasi-commnity property not be treated

like commnity property in case of a divorce, but that the court he given

the power to divide the property as it "may deem Just.”

See recommendation, page 12.

gections 11 and 12. Amend Sections 148 and 149 of Civil Code.

These amendments are technicel asdjustments made desirable by the

amendment of Section 146 of the Civil Code.

Section 13. Amends Section 21 of Probate Code.

The proposed amendment treats quasi-community property like community
property so far as euthorizing disposition by will is concerned. However,
different limitations spply under other provisions of the bill to testamentary

disposition of quesi-commnity property than apply to commnity property.

Section 1k. Creates Section 201.4 of Probate Code.

Thie section provides for termination of the guasi-commmnity property
interest of the non-scquiring spouse upon his death prior to that of the
spouse who acguired the property.

See recommendation, page 13.

Section 15. Amends Section 201.5 of Probate Code.
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This provision deels with the disposition of quasi-community property
upon the death of the spouse who originally acquired it, whether or not
such spouse is demiciled in this State at the time of his death.

Our consultent 1s somewhat concerned about one aspplication of the
proposed amendment. Take this situation: H acquires property during
marriage while domiciled in New York; he and his wife then become domiciled
in California and H acquires ;Eersona.l property here with funds brought from
New York; H then leaves his wife and becomes domiciled in Florida but the
wife remains domiciled in California. H dies leaving s will purporting to
give the personal property to his son A. The personal property 1s now
gituated in Florida. What if the persomal property is stock in a California
corporation? This problem should be considered in comnection with the
problem presented under Section 16, below.

The descriptive language of the property to which Secticn 201.5 applies

has been deleted and replaced by the term “quasi-commnity property.”

Section 16, Amends Section 201.6 of Probate Code.

Section 201.6 is amended to exclude quasi-commnity property therefrom.

Thus, Section 201.5 rather than Section 201.6 will be appliceble in such

e situation as the following: H acquires property during marriage while
domiciled in New York; he snd his wife then beccme domiciled in California
and H acquires real property here with the funds brought from Rew York; H
then leavee his wife end becomes domiciled in Florida but the wife remains
domiciled in California; B dies leaving a will purporting to give the resl
property to his son A. Since the wife remained domieiled here Californie

contimes to have a substantisl interest in treating the propexrty as quasi-
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commnity property rather than relegating the wife to such right to claim
against H's will as she would have under the law of Florids.
For a problem situation somewhat similer to the situation discussed

in the above paragraph, see the comment under Section 15.

Section 17. Amends Section 228 of Probate Code.

The amerdment mskes Section 228 applicable to quasi-commmunity property
of the decedent and a previcusly deceased spouse originally acquired by the
previously deceased spouse.

See recommendstion, pages 14-15.

Section 18. Repesls Section 201.8 of Probate Code.

This eection 15 superseded by proposed Sections 172c end 1724 which
go considerably further by way of limiting the power of the ascquiring
spouse to make an effective inter vivos transfer of quasi-community property
than does Probate Code Section 201.8 which was enscted upon the recommende-
tion of the Commission in 1957.

Our consultant believes that the policy embodied in Bection 201.8
(Probate Code) is sound and should not be changed as in Sections 172c

and 1724 of proposed bill,

Section 19. Amends Section 296.4 of Probate Code.

In case of & similtaneous death of the husband and wife, the amendment
to this section will treat quasi-commnity property the same as community
property, rather than tresting quasi-communiiy property as the separate

property of the spouse who originally acquired it.

«10-




Section 20. Amends Section 601 of Probate Code,

It is submitted that the inventory and appraisement of the estate of a
decedent filed by the administrator or executor should show the quasi-
community property as well as the commnity and seperate property.

3ince different treatment is provided to quasi-community property,
depending upon vhether the decedent wes the spouse who criginally acquired
such property, the amendment requires that the fact as to which spouse

criginally acguired such property also be shown.

Section 21. Amends Section 661 of the Probate Code.

These are technical smendments reguired because of the adjustment of

Section 201.5% and beceuse a new class of quasi-comminity property is crested.

Section 22. Amends Section 663 of Probate Code.

This is a technical amendmeni required because the blll gives a right

to select & homestead inter vives out of quasi-community property.

Section 23. Amends Section 172b of the Civil Code.

Under Sections 172c and 1724 of the proposed bill one spouse is given
management .and control of quasi-commnity property and in certain circum-
stances the joinder of the other spouse is required for s trensfer of the
property. It is submitted that it is desirable to provide a procedure for
dealing with and dispoesing of quasi-commmity property where one or both of
the spouses is incompetent. Section 172b hes been amended to have a built in

reference to this procedure which is contained in Chepter 2A (commencing with
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Section 1435.1) of Division 4 of the Probate Code.

Section 24. Amends Section 1435.1 of Probate Code.

The amendments to this section mske technical changes so that the
procedure prescribed therein will be applicable to guasi~-community property

as well as commnity property.

Section 25. Amends Section 1435.L of the Probate Code.

Technical amendment.

Section 26, Amends Section 1435.8 of Probate Code.

Technical amendment.

Section 27. Amends Section 1435.12 of Probate Code.

Technicel amendment.

Section 28. Amends Section 1435.15 of Probate Code.

Technical amendment.

Section 29. Amends Section 1435.16 of Probate Code.

Technical amendment.

Section 30. Creates Section 1435.17a of Probate Code.
This pew section is the same in substance as the similar provisions in

Section 1435.17 of the Probate Code with the necessary adjustments to cover

quasi-commnity property.
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Section 31. Amends Section 1529 of Probate Code.

Technical emendment. Chspters referred to sre chapter emtitled Seles,
Mortgages, Lesses and Conveyances (Guardian snd Ward) and chapter entitled

Powers and Duties (Conservaetorship).

Section 32, Amends Section 1557.1 of Probate Code.

This amendment is desirable if we are to permit the purchase of
property which is to have the same marital interests as the money used to

purchese it.

Sections 33 and 34. Amend Sections 15301 and 15302 of Revemue and Taxation

Code.
Adjustments necessary to treat quasi-commnity property like community

property for purposes of California gift tax.

See recommendation, page 15.

Section 35. Adds Section 15303.5 to Revenue and Taxation Code.
Exempts from gift tex a transfer of quesi-commnity property into
community property.

See recommendation, page 15.

Section é Amends Section 13555 of Revenue and Taxation Cede.

Makes imposition of inheritance tax on transfers of quasi-commnity
property upon the death of the ecqulring spouse inapplicable upon the death
of the nonacquiring spouse.

See recommendation, pages 15-16.
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Section 37. Amends Section 13552.5 of Revenue and Taxation Code.

Technical adjustment because Section 201.8 is repealed.

Section 38. Amends Section 13554.5 of Reverme and Texation Code.
Adjustment to conform tc proposed revision of Section 13555 -- that is
to exempt from the tax transfers made to the spouse who originslly acquired

the property by the other spouse.

Section 39. Amends Section 682 of Civil Code.

Adjustment to recognize new class of property.

Section 40. Amends Section 686 of Civil Code.

Adjustment to recognize new class of property.

Section 41l. Amends Section 687 of Civil Code,

Technical adjustment.

Section k2. Creates Section 687.5 of Civil Code.

Recognizes new class of property end is comparable to Bection 687, above.

Section 43. Not to be codified.

Savings clause.

Respectfully submitted,

John H. DeMoully
Bxecutive Secretary
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(38) “EXHIBIT 1"

Summary of Commlission's Recormendation and Statute

NEW CLASS OF FPROPERTY

A new class of property is created -- quasi-community property. Generally
spesking, separate property that would have been community property if acquired
while the spouses were domiciled in this state becomes quasi-community property
vhen both spouses become domiciled in this state and remains quasi-community

property so long as elther spouse remains domiciled in this state.

LAW APPLICAELE TO QUASI-COMMUNITY FROPERTY GENERALLY

A number of new statutory provisions are recommended to provide the sub-
stance of the law that is to apply to quasi-community property in particular
cases. There is, however, & genersl provision in the proposed statute that
indicates that quasi-~community property is to be treated ae separaste property

in cases not covered by a specific statutory provision.

MANAGEMENT AND CORTRCL GENFRALLY

Under the proposed statute, the spouse who originally asceguired gquasi-
comunity real and personal property has the mansgement and control of such
property.

The proposed statute does NOT treat quasi-commmity property the same as
community property so far ags management and control is concerned. Under existing
Califcornia law, the hugbapd has the management and control of the general
community personal property and of all commmity real property. On the other
hand, the wife has the management and control of the community property money

esrned by her until it is commningled with other community property. Bach spouse,
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wder the existing lew, has the mansagement and control of his 201.5 property
because it ie his separate propety.
The result of the proposed statute 1s to preserve the existing law that
appllies to 201.5 property as far as management and control genmerally is concerned.
Consultant recommends that no change be made in existing law applicable to

the management and control of 201.5 property.

RIGHTS GOF CREDITORS
There does not appear toc be any specific provision in the proposed statute

relating to the rights of creditors.

Consultant recommends that no change be made in existing law applicable to

rights of creditors in 201.5 property.

INTER VIVOS TRANSFERS

The most significant changes in the exlsting law ﬁre those recommended %o
be made with respect to inter vivos transfers.

The proposed statute provides in substance that the spouse who originally
acquired quasi-commmnity property is subject to the same limitations with respect
to inter vivos transfers of such property ss are applicable to the husband with

respect to commmnity property.

Gifts,
Thus, any gift of quasi-community property -- even an outright and
irrevocable gift -- without written consent of the other spouse will be voidable

at the election of the other spouse and the entire property can be recovered
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during the lifetime of both spouses. After the death of the transferring spouse,
the other spouse can only recover one-half of the property transferred. The
consultant is of the opinion that the Commission's reccmmendation is bad from a
policy stendpoint and is subjectto serious constitutiocnal objections. The
consultant prefer_s the 1957 legislation sdopted upon recammendation of the
Commission which requires consent to a gift only in case of a gift which is in
effect a "will substitute" and merely gives the spouse a nonbarrable which can
be claimed after the death of the transferring spouse and only if the other

spouse survives the transferring spouse.

Transfera for value.

The proposed statute requires joinder of the cother spouse in any instrument
by which real property is leased for a period longer than one year or is sold,
conveyed or encumbered., In the absence of jolnder, the other spouse during the
lifetime of both spouses can recover all the real property conveyed or, after
the death of the transferring spouse, can recover one-half of the real property.

The effect of the proposed statute on transfers for value of personal
property is concerned only with furniture and household furnishing and wearing
epparel. It will require Joinder in a transfer or encumbrance for value of such
personal property.

The same limitations on setting aside a trensfer as apply to community
property will, generally spesking, apply to a transfer of quasi-commumity property.

Our consultant objects to both the policy and the constitutionality of

the proposed statutory provisions on inter vivos transfers for value.

DECLARATION OF HOMESTEAD

The proposed statute provides that real property should be treated like
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comminity property for purpose of homestead provisions. The consultant alec

recommends this.

DIVISION ON DIVORCE

The proposed statute provides that gquasi-community property should be
trented the same as comnunity property in case of a divorce. For example, if a
wife has separate property in ancther state and she and her husband become
domiciled in California and the separate property becomes quasi-community
property, upon divorce granted to the wife for desertion by the husbend, one-
half of the former separate property of the wife 1s required to be granted to the
deserting husband. Under the present Californla law, 201.5 property is considered
sepsrate property and the court has no power to divide it upon a divoree of the
gpouses. OQur consultant recommends that a special provision dealing with Section
201.5 property authorize the court in the case of divorce for any cause to

divide such property in such manner as the court “deems just.”

GIFT TAX
The proposed statute treats quasi-community property like community property
for purposes of the Califormia gift tex. Our consultant recommends this with

certain modifications.

OTHER PROVISIONS
A number of other provisiomsare included in the proposed statute to cover
problems that result from making a new class of property and from giving the

other spouse a present interest in the property.

b




(i#38) "EXHIBIT II"

SUMMARY OF CONCLUSIONS AND RECCMMENDATICN OF CONSULTANT

Study #38 - Inter Vivos Rights

MANAGEMERT AND CONTROL.

Recommendation - No change in existing law releting to 201.5

property as far as the right to manegement end control is concerned.
Under existing law, each spouse has menagement and control of his
201.5 property.

Reason: Now husband controls his 201.5 property as his separate
property and under chbanged statute misband would manage and control
it as quasi-community property. But thie chenge is not desirable
as far as wife is concerned because if wife has 201.5 property as &
matter of policy she showld continue to manage and control it; any
other rule would be universally ignored and would probsbly be

wconstitutional.

RIGHTS OF CREDITORS.

Recommendation: No change in existing lsw relating to 201.5

property as far as rights of creditors are concerned.

Reason: Coange of the liability rules relating to Section
201.5 property from those concerning "separate property” to those
concerning the two types of communilty property (general community
property and general community property other than tne wife's
earnings} would meke little difference with respect to the husband’s

Section 201.5 property.
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As far as 201,5 property of the wife is concerned, the change would
probably make scme of ‘the wife’s 201,5 property liable for the debts of her
husband - but the rules determining the liability of the wife’'s earnings and
property derived therefrom are so fragmentary, smbiguous and irrational that
to make them applicable to her Section 201.5 property would merely extend the

area of confusion.

IRTER VIVOS TRANSFERS,
(1) Gratuitous.

Recommendation: No change in existing lew.

Reason: The 1957 leglslation required consent to & gift only in
case of glfts which are in effect "will substitutes.” The ebandonment of that
decision in favor of one which would require the consent of the other spouse to
all gifts of Becticn 201.5 property in order to cut off the nonbarrable ghare
of the other spouse would not seem justified.

(2) For value.

Recommendation: No change in exlsting law.

Reescn: Insufficienmt justification for Luposition of the requirement.
of Joinder by the other spouse in any conveyance for value of Section 201.5
real property.

Amendment relating to Section 201.5 perscnal property would need
to be concerned only with furniture and wearing apparell etc., and such an

amendment would probably not be of sufficient importance to justlfy its enaciment.

DECLARATION OF HOMESTEAD.

Section 201.5 real property should be treated like community property
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for purpese of homestead provisions.

Reason: This is especially necessary since under the 1957 amendment to
Section 661 of the Probate Code, it is treated like community property for the
purpose of the selection of a probate homestead by the cowrt after the death

of ezither spouse.

DIVISION ON DIVORCE.

Recommendation: There should be a special separate provision dealing

with Section 201.5 property authorizing the court in the case of & divoree

for any cause to divide such property in a menner which the cowrd "deems just,"

Reason: Treating this like community property would create injustice
because in some cases, like desertlon, it would have to be divided 50-50.
Under existing law, Section 201.5 property is treated like separate property
and the cowrt has no power to divide it upon a divorce of the spouses and this

is not just either.

GIFT TAX,

Recommendation: A gift of Section 201.5 property should be itreated as a

gift of one-half by each spouse at the election of both of the spouses, and,

with this modificaticn, Section 201.5 property should be treated as commmnity

property for the purpose of the gift tax since it is so treated for the

purpcse of the inheritence tax.

REPEAL OF 1917 AMENDMENT TO SECTION 164 OF THE CIVIL CODE

Recommendation: Repeal that pertion of Section 16k of the Civil Code

which purports to transform Section 201.5 property into community property.
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Reason: Leads only to confusion. 1957 amendment and proposed amendments
will deal with all rights in such property that are likely to raise any

prcblens.
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EXHIBIT III T

Revised - February 10, 1960

(38) Avgust 20, 1959
RECOMMENDATION OF CALIFORNIA LAW REVISION
COMMISSION
relating to

Inter Vivos Marital Property Rights in Property Acguired

While Domiciled Elsewhere

Background

Married persons who move to Californise often bring with them
property acguired during merriage while domiciled elsewhere. Such
property is in some cases retaiped in the form in which it is brought to
this State; in others, it is exchanged for real or personal property
here. Other married persons who never .become domiciled in thie State ;
purchase real property here with funde acquired during merrisge while
domiciled elsewhere. The Legislature and courts of this State have long
been concerned with the problem of what rights, if any, the epouse of the
perscn who originally acquired such property should have therein, or in
property for vhich it 1s exchenged, both during the lifetime of the
acquiring spouse and upon his death.

In 1957 the California Law Revision Commission made & number of
recommendstions as to what the rights of & surviving spouse in such !
property should be upon the death of the spouse who originally acquired
the property. The bill which exbodied these recommendations was passed
by the Legislature and signed by the Govermor, becoming Chapter 490 of

the Statutes of 1357. At the same time the Commission requested and was
-

Revislone are shown by underscored material for new material and by
bracketed and strike-out type for deleted material.




given authority to make a study to determine what the inter vives rights
of one spouse should be in property acquired by the other spouse during
marriage while domiciled cutside California.f This recommendation states
the conclusions of the Commission on thie subject.

The California Legislature's first attempt to deal with property
brought here by married perscns domiciled elsewhere at the time of its
acquisition took the form of a 1917 amendment to Section 164 of the Civil
Code which purported to convert such property into community property if
it would not have been separate property had the owner been domiciled in

California when it was acquired. However, in Estate of Thornton, decided

in 1933, the Californie Supreme Court held the 1917 amendment unconstitu-
tional under the due process clause of the Fourteenth Amendment to the
United States Constitution on the ground that s epouse's ownership of
property acquired while domiciled elsewhere could not be substantially
modified during his lifetime merely because he moved to California and
brought the property with him. Although the 1917 amendment has never
been repesled, it has been tecitly essumed by both the bar and the courts

to be & deed letter since Estate of Thornion wes declded.

legislation was enacted in 1935 and in 1957 which, in effect,
treate property acquired by a married person while domiciled elsewhere
substentially like community property upon his death. The constitutionelity
of this legislation has been tacitly essumed by both the bar and the courts
because of the virtually plenary power which s State has to dispose of

the assets of & decedent's estate. However, such property is generally

¥ Res. ch. 202, Statutes of 1957.

-2




congidered to be the separate property of tbe acquiring spouse prior to
hip death except insofar as Section 201.8 of the Probate Code, enscted

in 1957, places limitations on the cwner's power to ma.k.e "will substitute"
gifts of such property during his lifetime. The question with which this
recommendation is principally concerned is whether such property should
be treated like community property for at least some purposes during the

lifetime of the acquiring spouse.

Besic Pollicy Congiderations

It 1s arguable that sll property acquired during merriege other
than by gift, devise, bequest or descent should be treated substentielly
like community property whenever the question arises in & California
court, without regerd to where the acquiring spouse is domiciled at the
time of acquisiticn ox at the time of suit. Such an argument would run
about a3 follows: The underiylng theory of the community property system
is thet husband and wife are essentislly a partnershilp insofar as the
acquisition of property during merriage is concerned -- that both spouses
contribute in substantial part to the effort by which such property is
scoumlated regardless of which of them is formally the recipient of the
property. This theory is logically applicable to eny property acguired by any
married couple, without regard to where either spouse wes domiciled at the time
of acquieition. To tﬁke an example, suppose that a man and woman are merried
in New York snd live there for 20 years, that they then move to California
end live for a second 20 years and thet at the end of the L0-year period
they have $100,000 worth of property which was accumleted out of the

the husband's earnings during the marxisge. The wife's contribution to
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the accummlation of the $100,000 would in 2ll probability have been
no greeter during the second 20-year period than during the first. Why,
then, should a Californis court in which the question erises treast the
wife differently insofar as the property acquired before the parties
moved to California is concerned than 1t treats her with respect to
property acquired thereaftert To put the metter another way, why should
she be treated differently than s wife who is otherwise similarly
situated except that she lived in this State throughout her YO-year
marriage.

It ie true, of course, thet under the lew of New York the
husband’'s earnings during the firet 20-year period are regarded &s his

separste property. This was thought by the court which decided Estate

of Thornton to preclude Cslifernmia from treating such eernings as

commnity property. But solely as a maiter of policy {leaving the
constitutional question for discussion below), why should s State which
has embraced the coommnity property system view the equitable or moral
c¢laim of the wife to & share of her husband's earnings as turning upcn
where the parties were living when the joint and ccoperative efforts by
which the property wes accumlated were expended?

The Law Revision Commission is not prepared to accept this
argument in its most extreme form -~ that is, to recommend that in all
cages coming before the courts of this State property acguired during
merriage be treated like cormunity property whether or not the persons
involved were ever dcmiciled in this State. The Commission believes
that the argument is persuasive, however, as applied to those married

persons in whom this State haes e substantial and legitimate governmental
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interest by virtue of their having become domiciled here after the property
was acquired. Accordingly, it recommends that property mequired during
marriage by & person who 1s then domiciled elsewhere be treated substantially
like community property for a mumber of purposes {specified below) if and
when the owner and the person to whom he was married at the time of iis
acquisition both become domiciled in Californis and that such property
contimue to be so treated so long &5 either of the spouses remaine domiciled

in California.

Proposed lLegislation

The Commission does not recommend, however, tﬁat the Legislature
undertake to accomplish thie objective by the enactment of a single statutory
provision similar to the 1917 amendment to Civii Code Section 164k. Rather, |
it recommends thet the various problems likely to arise with respect to such
property be separately considered and that seversl narrowly drawn statutes
dealing severally and specifically with these problems be enacted. Thue, the

Commission makee the following recommendations:

i. A new Section 164.1 sghould be added to the Civil Code, providing
that all real property situated in this State and all personal property
wherever siltuated heretofore or after (a) acquired during marriage by [eithber

hugband-er-wife-ov-bosh]a married person while domiciled outside of this State

which is not community property but which would have been the commnity

property of the person acquiring it and his spouse bad [euen]} the person
acquiring it been domiciled in this State at the time of its acquisition or
(b) acquired in exchenge for real or personal property wherever situeted and

50 acquired becomes quasi-community property when, during such marriage, both
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spouses become domiclled in this State and, subject to the provisions of

proposed new Sections 201.4 and 201.5 of the Probate Code {which provide

for the termination of quasi'-commity property interests upon the death of
the nonacquiring spouse and the acquiring spouse, respec‘tively) , remains
guasi-community so long as either spouse remalns domiciled in this State. Of

course, nothing in the proposed statute is intended to or will prevent the

hugband and wife from converting qussi-commnity property into community

property or into separate property by an express oral or written agreement or

an jmplied agreement between the spouses evidenced by their conduct. [Buek-&

statute]

Proposed Section 164.1 would establish a new and distinctively

named category of marital property in Californias. However, the substantive
effect of the proposed section {i6h+1] is very limited inasmmuch as most of
the rights and interests of various persons in quasi-community property are
established by the several statutory provisione vhich are discussed below.
Under these statutes quasi-commmunity property is treeted for many purposes
like community property; in other respects, however, it is not. This par- |
ticulaﬁzed approach to the problem differs substantially, of course, from
that made in the very broad 1917 amendment to Section 164 of the Civil Code.

Tt should be noted in passing that proposed Civil Code Section
16L.1 is narrower than the 1917 zmendment to Section 164 in seversl important %
respects: (1) Section 16k4.1 does not apply to real property in Californla
acquired by a married person domiciled elsewhere unless end until such person

2
end his spouse become domiciled in Califormia; (£) under Section 164.1 the

* Tt should be noted, however, that in ite first opinion in Estate of !
Thornton, the Supreme Court, by way of dicta, said: "Section 16% of the Civil
fode obviously can apply only where a domicile has beer acquired in this state." ‘
In re Thornton's Estate, 19 P.2d 778, T79 (1933), rev'd on rehearing sub nom. :
Estate of Thormton, 1 Cal.2d 1, 33 P.2d 1 (1934). -
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property in question is quasi~community property only so long as at least one
of the spouses remains domiciled in this State whereas the transmutation of
separate property into community property effected by the 1917 amendment wes
presumably intended to be permanent; and (3) under neither Section 164.1

nor Probate Code Section 201.5 is the nonacquiring spouse given testamentary
power over quasi-community property.

Why should & new cetegory of property, called "quasi-
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commnity" property,be established? Under Califormla law the property
with which this recommendetion is concerned is not, of course, either
separate property nor commnity property. It is not separate property
within the meaning of Sections 162 and 163 of the Clivil Code because it
includes property acquired during marrisge other than by gift, bequest,
devise or descent. It is not commmnity property within the meaning of
Section 164 of the Civil Code {epart from the 1917 smendment) because
the courts of this State have held that Section 164 does not apply to
property acquired by merried persons while domiciled outseide of this
State, Yet from time to time our courts are faced with the guestion
whether this kind of property should be treated as separate property or
as community property within the meaning of various statutes in which
thoee terms are used. In such cases the question hes usually been
resolved by treating the property as separate property simply because
it is not community property. Meny such decisions have been baeed on
superficisl analysis and have falled to consider carefully whether the
purpose of the statute involved would have been better effectuated by
treating the property as commnity property. The Law Revision Commission
believes that adequate analysis of legal problems involving property
brought here by married persons is impossible unless 1t is recognized
that such property is different from both sepsrate and commnity
property. The Commission has concluded that such recognition will be
best achieved by giving such property en independent status and a
distinetive name. Having concluded that property of this character
should be treated for many purposes substantially like commnity property

during the lifetime of the acquiring spouse, the Commission recommends
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that it be defined as "quasi-commnity property.”
2. A technical amendment should be made to Section 161 of the
Ccivil Code authorizing & husband and wife to hold property as quasi-
community property.
3, Section 164 of the Civil Code, which defines community
property, ehould be amended in [4hree] four respects:
(2) The 1917 amendment should be repealed.
(b) Section 164 should define es commmity property only
real property situated in this State and personal property
wherever situated which is acquired during merriage by [pewsexms]

a married person domiciled in this State. The Commiseion does

not believe that California can properly assert the right to
determine the mature of merital property interests acquired in

real property located outside of this State. Nor does the

Comzi ssion believe that Californmis should undertake to give 2
married person a community property interest in property acguired
by his spouse unless the acquiring spouse is domiciled in Californie
at the time of scquisition, even 1f the property in question is

real property situated in this S'hs.te.* Celifornis does not,

* Under the legislation recommended by the Commiseion, the character
&f real property acquired in this State in exchange for services
will be determined eccording to the marital property system of the
state or country in which the spouse rendering the services is
domiciled. The Commission sees no Justification for making =
distinction as to the maritel interests in real property acguired in
this State by a person domiciled in another state merely because the
property is acquired in exchange for services instead of by purchase
with money pald for services rendered in Californis.
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in the opinion of the Commission, have sufficient interest in
the maritel property rights of nondomiciliaries to justify the
application of‘ its community property system to them es against
the marital property system of the state or country in which
they live. Rather, our courts sbould contime to epply in
such cases Californie's long-standing policy of giving the
nonacquiring epouse the same maritel property interest in
property acquired here as he or she had in the consideraticn

paid for the property.

{e¢) A provision should be added to Section 164 to abolish

the rule of lsw or presumption that the domicile of the wife is

that of her husbend. The Commission believes thet separate

domiciles of husband and wife should be recognized for the

purpose of determining marital property interests and that

the law of the domicile of each spouse should govern the

marital property interests in his acquisitions.

{&) The provisions of Section 164 relating to presumptions
and to the pericd of limitations on actions to establish that
resl property scquired by a married womasn is community property
ghould be transferred to a new Section 164.3 of the Ciwvil Code.
This will not only simplify Section 164 but will also give the
provisions relating to presumptions an independent status,
thus meking them applicable in all cases, not merely in those
cases in which the property was acquired by & married person

while domiciled in this State.




L4, New Sections 172¢ and 1724 of the Civil Code should be
enacted to subject the epouse who origineliy acquired quasi-commnity
property to the same limitations with respect to inter vivos transfers of
such prope:ty as are applicable to the husband in respect of commnity
property. In its deliberations on this matter the Commissicn considered
vwhether the husbend should be‘ given the same powers of mansgement and
control with respect to all quasi-community property, including that
originally acquired by the wife, as he enjoys with respect to all
commnity property. To have so provided would, of course, have made
quasi-commmnity property more like commmnity property than is the case
under proposed Sections 172c and 1724. However, to have given the

husband management and control of property originally acquired by the
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wife would have involved a more direct clash with Estate of Thornton than will

be precipitated by Sections 172c and 1721 (see discussion of their constitution-
ality __@_inf__:rE) » does not seem to be necessary to provide adequate protection of
the husbard's marital property rights, and is & more substantial interference
with the inter vivos rights of the wife in such property than the Commission
believes would be justifiable.

It will be noted that proposed Secticms 172c snd 1724 go considerazbly .
further by way of limiting the power of the acquiring spouse to make an effective |
inter vivos transfer of gquasi-community property than does Probate Code Section
201.8 which was enacted upon the recommendation of the Commission in 1957.
Probate Code Section 201.8 is, therefore, repealed by the legislation proposed
by the Commission. ?

5. Sections 1238 and 1265 of the Civil Code should be amended to

treat quasi-copmunity property like community property insofar as declared
homesteads are concerned., Since in the eyes of a community property state
quasi-community property is regarded as having been accumulated through the |
joint efforts of the spouses it is logical to treat it for purposes of creating
a homestead like other property held by them in one form or another of ccmmon
ownership rather than like separate property. The 1957 legislation recommended
by the Commission similarly revised Section 661 of the Probate Code which
governs the creation of probate homesteads.

6. Section 146 of the Civil Code should be emended to authorize a
divorce court to treat quasi-community property like community property for
purposes of division on divorce. Here again the property in question, having
been acquired during merriage, is more like community property than separate

property in the eyes of a community property state.
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T. A new Section 201l.% of the Probate Code should be enacted to
provide formelly for the termination of the community property iﬁteres‘b of the
nonecquiring spouse upon his death priocr to that of the spouse who acquired the
property. No such provision has been necessary heretofore inasmuch as the
nonacquiring spouse has no interest in quasi-community property during his
lifetime if he predeceapes the acquiring spouse (save scme minimal interest
may be thought to exist by virtue of the fact that Probate Code Section 201.8
inhibits the power of the acquiring spouse to meke "will substitute” inter I
vivos transfers of such property). The effect of the new legislation herein |
proposed is to give the noracquiring spouse a substantial "bundle of rights”
in such property. It seems necessary or st least desirable to provide by
statute for the termination of such rights upon his death. Probate Code Section
201.% does this by restoring the property to its stetus as the seperate property
of the acquiring spouse,

8. Section 201.5 of the Probate Code should be amended to limit it
in terms to the Alsposition of guasi-community property upon the death of the

spouse who originally acquired it [-»-] , whether or not such spouse is

damiciled in this State at the time of his death. [Weither-ihis-amendmens-now]

The substitution of the term "guasi-community property” for the lengthier
provision heretofore necessary to define the scope of Sectlon 201.5 is not
intended to meke any substantive change.{tkerein]

9. Section 201.6 of the Probate Code should be amended to exclude
quasi-community property therefrom. Thus, Section 201.5 rather then Section
201.6 will be applicable in such a situation as the following: H acquires

property during marriage while domiciled in New ’
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York; he and his wife then become domiciled in California and H
acquires real property here with the funds brought from New York; H
then lemves his wife and becomes domiciled in Florida but the wife
remains domiciled in Californis; H dies leaving & will purperting to
give the resl property to his son A. Since the wife remeined domiciled
here California continues to have a substantial interest in treating the
property ag quasi-community property rather then relegating the wife to
such right to claeim against H's will as she would have under the law of
Florlda.

10. Probate Code Section 228 should be amended to make it
applicable to guasi-commmnity property of the decedent and a previously
deceased spouse originally ecquired by the previously deceased spouse.
Here again the property in question, having been acquired during marriage,
ig in the eyes of & commmnity property state more analogous to community
property, to which Probate Code Section 228 1is appliceble, than it is to
separete property which is governed in this respect by Probate Code
Section 229. The Commission recommends, however, that nelither Section
228 nor Section 229 bve made applicable when the nonacquiring spouse
predeceases the spouse who acguired the property. In this situation the
later-dying spouse originally acquired the property as his then
"seperate” property eand the Commission does not believe that the
collateral heirs of the nonacquiring spouse should be glven any rights
in it. To put the matter another way, the basic purpose of the legisla~
%ion herein proposed and that enacted in 1957 ie to give the nonscquiring
gpouse most of the benefits of Califormia’s comminity property system.

This purpose does not require that the relatives of the nonacquiring
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gpouse also be given the benefits of that system .

11: Sections 15301 end 15302 of the Revenue and Taxation Code
should be amended to treat quasi-community like commmity property for
pwrposes of the California gift tax. Since in the eyes of a community
#roperty state the nonacquiring spouse is regarded as having contributed
substantially to the acquisition of such property, the same reasons
which justify exemption of one-half of the property from tax in the
cage of a gift of commnity property by one spouse to the other would
appear to be applicable to a similar gift of quesi-community property.
Analogous reasoning Justifies treating e gift of quasi-commumity property
to a person other than either of the spouses as being made one-half by
each spouse.

12. A new Sectiom 15303.5 should be added to the Revenue
and Taxation Code to éxempt from the gift tax a transfer of quasi-
cormunity property into community property. The effect of tae several
recommendstions made herein is to treat quasi-community property sub-
stantially like community property. This being so, the change made in
the "bundle of rights" of either spouse by the conversion of the
property into true community property would appear toc insignificent to
Justify a gift tax.

13. BSection 13555 of the Revenue and Texation Code, which
provides for the lmposition of the inheritence tax on transfers of quasi-
community property upon the death of the acquiring spouse, should be
amended to make it inapplicable upon the death of the nonscquiring
spouse, This reflects the distinetion taken by Sections 201.4 and 201.5

of the Probate Code with respect to the effect of the death of the
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nonacquiring spouse and of the ecquiring spouse, respectively, on
gquasi-community property. Where the nonacquiring spouse dies first

the property simply reverts to its original status as separate property
ty virtue of Section 201.4. This termination by death of the "vundle
of rights" of the nonacquiring spouse does not appear to the Cammission
to be @ substantial enough enhencement of the property rights of the
surviving acquiring spouse to warrant the imposition of the inheritance
tax.

1%, Section 13554.5 of the Revenue and Taxetion Code, which
provides for the imposition of the inheritance tax on certain inter
vivos transfers, should be amended insofar as it applies to quasi-
community property to conform to the proposed revision of Section 13555 -
that is, to exempt from the tax trensfers made to the spouse who criginally

acquired the property by the other spouse.

Constitutionality of Proposed Legislation

The Law Revision Commission recognizes, of course, that doubt
mey be expressed by same ss to whether the legislation which it proposes

is constitutionel in iight of Bstate of Thornton. This question can

only be angwered, the Commission belleves by analyzing separately each
of the statutes which it reccmmends to determine whether the application
of that statute to property acquired by a merried person while domiciled
elsewhere nd-breught-to-Califernia]when he moves here would be held
invalid by the courts of this State or of the United States.

It seems too clear for argument that no substantial due

process guestion would be presented by the enactment of proposed Civil Code
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Section 154.3, Probate Code Secticn 201.l4t or Revenue and Texaticn Code
Section 15303.5, by the proposed amendment of Civil Code Sections 161
and 164, Probate Code Sectians 201.5, 201.6 and 228 or Revenue and
Texation Code Sections 13555, 13552.5, 13554.5, 15301 and 15302 or by
the repeal of Probate Code Section 201.8. In none of these ceses would
a substantial disturbance of "vested rights" be involved. Nor, does the
Cormission believe, is it likely that any or all of these statutes would
be held to violate the principle of equal protection of laws insofar as
they treat guasi-community property differently then separate property
or cammunity property for specific purposes. The fact that quasi-coummunity
property is acquired during marriage by one domiciled cutside this State
and that the owner subsequently becomes domiciled in California differentiates
such property from either separate property or community property and thus
provides a rational basis for the classifications made in the statutes
recormended by the Commisslcn.

Little if any more substantial constitutional questions would
apeear to be raised by the proposed amendment of Civil Code Sections 146,
1238 and 1265. While California does not presently divide separate
property upon divoree other states do so and no one appears to have
guestioned the constitutionelity of such state acticn. Similarly, while
California has historically distinguished between community property and
separate property insofar as the devolution upon death of declared
homesteads is concerned, no resson appears why the State could not,
consistenﬁly with due process, sbolish this distinction and treat all
types of property the same for this purpose. Treating guasil-compunity

property like community property is merely a step in this direction. And
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here, again, there would appear to be sufficient factusl differences between
separate property and quasi-community property to warrant the distinctions
token between them in the legislation proposed by the Commission insofer as
the principle of equal protection of the laws is concermed,

There remains the question of the constitutionality of proposed new
Sections 164.1, 172¢c and 1723 of the Civil Code, These sections, taken
together, eestablish the most substantial restrictions upcn the ownership of
quasi-cormunity property during the lifetime jof the acquiring spouse. Ferhaps
they would have been regarded as unconstitutional by the court which decided

Estate of Thormton. PBut Estate of Thornton is the only case of which the

Commission 1s eware on the point which it decided. In Paley v. Bank of

America, 159 Cal. App.2d 500, 324 P.23 35 (1958) the court held that Section

201.5 of the Probate Code {as it resd prior to 1957} 4id not give a pre-deceased

spouse testamentary power over property of the surviving spouse which would be

guasi-commmunity property under the Commission's recommendation, However, the .

court went on to say, following the reascning of Estate g Thoraton that such a

statute would be unconstitutional. The Commission does not, however, recammend

thet a pre~deceaged spouse be given testamentary power over quasi-community

property originally scquired by the swrviving spouse. The Commission and its

research consultant have found no decision of the United States Supreme Court
or of the courts of any other State which holds that a Stete may not comstitu-
tionally apply its marital property law to property brought to that State by a
married person who deliberately chooses to became domiclled there. Moreover,
it seems reasonably clear that the due process and equal protection clauses of
the State and Federal Constitutions have considerably more restricted scope

today, insofar as the invalidation of economic legislation is concerned, than

-18-




they were thought t¢ have in 1933 vhen Estate of Thornton was decided. The

law Revision Commission believes, therefore, that proposed Sections 16L.1,

172¢ and 1724 would not be unconstitutional if enacted. This seems particularly
clear with respect to the application of these sections to cases in which
property brought to thie State by married persons is used to acquire property
here at a time when the owner 1s domiciled here, At most, the Comnission
believes, the constitutionality of proposed Sections 164.1, 172c and 1724 of

the Civil Code presents = close question which the Leglslature would be perfectly

Justified in leaving to the courts to decide if and when the occasion arises.
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EXHIBIT IV

Proposed Legisletive Bill Relating to Inter Vives Rights in

Quasi~-Camunity Property

Note: In sections of existing law, changes ere shown by strike oubt
type (deleted material)and underscoring (new material). In new sectioms,

chenges from previous versicn of statute are shown by strike out type for

deleted material and underscoring for new material, Sections not contained
in the previcus draft are indiceted by the designetion "NEW" in the margin

next to the section.

An act to add Sections 164.1, 164.3, 172¢, 1724 and 687.5 to the Civil Code,

to amend Section 143, 146, 148, 149, 161, 164, 172, 682, 686, €87, 1238

and 1265 of said code, to add Secticns 201.4 and 1435.17a to the Probate

Code, to amend Sections 21, 201.5, 201.6, 228, 206.L, 601, 661, 663,

1435.1, 1435.4, 1435.8, 1435.12, 1435.15, 1k35.16, 1529 and 1557.1 of
said code, to repeal Section 201.8 of said code, to add Section 15303.5

to the Revenue and Taxetion Code, to amend Sectlons 13552.5, 13525.5,

13555, 15301 and 15302 of said code, ‘snd to provide a savings clause,

all relating to property acquired by married pérsons.

The people of the State of California do enact as follows:




SECTION 1. Section 161 of the Civil Code 1z amended to read:

161. May-be-jeint~benapssy-etey A husband and wife may hold property
as joint tenants, tenants in common, or as community property or quasi-

community property.

SEC. 2. Section 164 of the Civil Code is smended to read:

164. Subject to Section 16,3 of this code, all other real property

situated in this State and all perscnsl property wherever situated acquired

fafbar] during marriage by [either-busband-er-wifey-c¥-bethy ] a married person

while domiciled in this State is community property. [imeiuding-resl-preperty

situsted-in-this-State~and-personal-preoperty-vherever-situatedy -heretofore
ew.herenfier-aequired-while-dsnieiled-elsevherey~vhich-would-net-have-been
the-peparate-property-of-aither-if-acquived-vhile~domieiled-in-thin-Sbatey-1a
ceEmunity-propersy-but-vheaover-any-real-or-persennt-prepersyy-er-any-intevess
therein-or-eneunbranee-theresny -is-aequired-by-s-sorried-weman-by-s8
trumens-ia-wribiagy ~the-presumption-in-that-~the-saue-ig-her-peparate
proportyy-and-if-aequived-by-sueh-parriod-womsn-and-any-ekker-person-the
presumption-is-that~she-takes-bhe-part-aequived-by-hery-as-tepant-in-ecmueny
unlepgg-a-diffevent-inbention-is-expressed-in-the -insbruncnt s -exeept;~that
vhen-any-of-such-preperty-ia-cequired-by-the-husband-and-wife-while-demieiied
in-this-Skabe-by~-an-ingtrusens-in-whieh-they-are-deseribed-as-husband-and
wifey-unless-a-different-intertion-ig-enpresped-in-the-ingbrumenty-the

presumpbien-is-that-sueh-prepersy-is-the-ecommunity -preperty-of -satd-husband

D




[

and-wifev~-The~-presuEpbiens-in-this-seeticn-renticned-nre-coneiusive-in-faver
ef-any-persor-dearing-in~geed-faith-and-for-a-veluable-eonsideration-with
such-married-weman-gr-her-iegal-peprogensatives-or-suecessers-in~interesty
ard-regardless-ef-apy-ehange-in-her-mavital-stabus-afber-asquisition-of-said
preparty~
In-eases-whepe-a-marriad-weHAn-hAS-eoRVeyedy-o7-shsadi-horeafier-eenveyy
real-propersy-which-she-aequived-prier-to-May~-19y-16880-6he-hushandy-ew~-his
hoirs-or-assignsy-of-cuch-married-wemany-shall -be-bapred-fron~-ecumeneing-o¥
rairbanining-any-setien-te-shov-that-sald-real-preperty-was-eounity-prepersyy
e¥-so-resaver-gaid-real-prepersy-fran-and-after-ene-year-fven-the-fiiing-for
reecrd-in-the-reeorderls-offiee-of-such-ecnveyansesy-respeebivetyy

In determining the domicile of a wife under this section the court shali

not apply & rule of law or presumption that the domicile of a wife is that

of her husband.

As used in this section, "real property” includes leasehold interests

in real property.

.-"j |

SEC. 3, BSection 16k.1 is added to the Civil Code, to read:

164.1. All real property situated in this State and all personal
property wherever situated heretofore or hereafter {a) acquired during merriage

bty a married person [edthor-kusband-or-wife-or-both] while domiciled outside

of this State which is rot community property but which would have been the

community property of the person acquiring it end his spouse had [sueh] the

person acguiring it been domiciled in this State at the time of lits mcquisition
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or (b) acguired in exchange for real or personal property wherever situated
and so acquired, becomes guasi-community property when, during such marrilage,
both spouses hereafter become domiciled in this Btate and, subject to the

provisions of {Prebate-Gede] Sections 201.k and 201.5 of the Probate Code,

remains quasi-comminity property so long as either spouse remains domiciled
in this Stete.

Except as otherwise provided in Sections 1hk3, 146, 1h8, 149, 161, 16k,

16k,1, 16k,3, 172b, 172¢, 1724, 682, 686, 687, 667.5,1238 and 1265 of the

Civil Code, in Sections 21, 20L.%, 201.5, 201.6, 228, 206.k, 601, 661, 663,

1435.1, 1535.4, 1435.8, 1k35.12, 1435.15, 1435,16, 1435.17a, 1529 and 1557.1

of the Probate Code and in Sections 13552.5, 1355k.5, 13555, 15301, 15302 and

15303.5 of the Revenue and Taxation Code, guasi-community property shall be

considered and treated the same as separate property.

In determining the domicile of a wife under this section the court shall

nrot apply & rule of law or presumption thet the domicile of a wife is that of

her husband.

As used in this section real property includes leasehold interests in

real property.

SEC. 4., Section 16L4.3 is added to the Civil Code, to read:

164,3. Whenever any real or personal property or any interest therein
or encumbyance thereon is acquired by a married woman by an instrument in
writing, there ie & presumption that the same is her separate property. If

such property is acquired by a married woman and any other person by an

e
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ingtrument in writing, there is a presumption that she takes the part acquired
by her ae a tenant in common, unless a different intention is expressed in

the instrument; provided, that when aeny such property is acquired by hushband
and wife by an instrument in which they are described as husband and wife, there
is a presumption that such property ie the community property of the husband
and wife, unless a different intention is expressed in the instrument.

The presumpticne mentioned in this section are conclusive in favor of
any person desling in good faith and for a valusble consideration with such
married woman or her legal representatives or successors in interest, and
regardless of any change in her marital status after the acquisition of the
property; in all other cesses the presumptions are disputable.

In cases where a married wcman has conveyed, or shall hereafter convey,
real property which she acquired prior to My 19, 1889, the husband of such
married woman, or his heirs or assigns, are barred from commencing or maintain-
ing any action to show that the real property was community property, or to
recover the resl property from and after one year from the filing for record

in the recorder's office of such conveyances, respectively.

SEC., 5. Section 172¢ is added to the Civil Code, to read:

172¢c. The spouse who originally acquired guasi-community personal
property has the nanagement and control of such property, with like abgolute
power of disposition, other than testamentary, as he has of his separate
estate, [s-previdedy-Rewevery] except that he cammot, without the written

consent of the other spouse [y] :
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(a) Make a gift of such property, [y-ew]

_QBZ Dispose of [the-same] such property without & valuable considera~

tion, {y-e¥]
{e) B8ell, convey or encumber any such property which constitutes
furniture, furnishings or fittings of the home or clothing or wearing apparel

of the other spouse or the minor children.

SEC. 6. Section 1721 is added to the Civil Cede, to read:

1728, (1) The spouse who originally acguired quasi-community real

property has the management and control of such property fyl ; but, except as

otherwise provided in subsections (2), (3) and (L) of this section, the other

spouse, either personslly or by duly authorized agent, must join wlth the
acquiring spouse in executing any instrument by which such real property or
any interest therein ies leased for a longer pericd than one year or is sold,
conveyed or encumbered.

{2) [s-previded,-hewevery-that-{a)-nethirg-herein-eontained-shail-be

eonstywed-$e] This section does not apply to a lease, mortgage, conveyance

[3] or transfer of real property or of any interest in real property between
husbend and wife. {3-and-{b3]

{3) The sole lease, contract, mortgage or deed of the [kusband] spouse
holding record title to such resl property to a lessee, purchaser or encum-
brancer, in good faith without knowledge of the marriage relation [suaii-be]

is conclusively presuned to be valid.

(4) No action to evoid eny instrument mentioned in this section

e’




affecting any property standing of record in the name of either spouse alone,
executed by him alone, shall be commenced after the expiration of one year from
the filing for record of such instrument in the recorder's office in the

county where the land is situate.

SEC. 7. Section 1238 of the Civil Code is amended to read:

1238. 1If the claiment be married, the homestead may be selected from

the community property, the gquasi-community property or the separate property

of the husbend or, subject to the provieions of Section 1239, from the property
held by the spouses &8 tenants in common or in joint tenency or from the
geparate property of the wife. When the claimant is not married, but is the
head of & family within the meaning of Section 1261, the homestead may be
selected from sny of hie or her property. If the claimant be an unmarried
person, other than the head of a femily, the homestead may be selected from
any of his or her property. Property, within the meaning of this title,
includes any freehold title, interest, or estate which vests in the claimant
the immediate right of posseesion, even though such a right of possession is

not exclusive.

SEC. 8. Section 1265 of the Civil Code is smended to reed:

1265, From and after the time the declaration is filed for record, the
premises therein described constitute a homestead. If the selection was made

by 2 married person from the community property, the gquasi-commnity property

or from the separate property of the spouse meking the selection or Joining
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therein and if the surviving spouse has not conveyed the homestead to the
other spouse by a recorded conveyance which failed to expressly reserve his
homestead rights as provided by Section 1242 of the Civil Code, the land so
selected, on the death of either of the spouses, vests in the survivor, subject
to no other liability than such as exists or has been created under the
provisions of this title; in other cases, upon the death of the person whose
property was selected as e homestead, it shall go to the heirs or devigees,
subject to the power of the superior court to assign the same for a limited
period to the family of the decedent, but in no cage shall it, or the products,
rents, issues or profits thereof be held liable for the debts of the owner,
except as provided in this %title; and should the homestead be sold by the
owner, the proceeds arising from such sale to the extent of the value allowed
for & homestead exemption as provided in this title shall be exempt to the

owner of the homestead for a period of six monthe next following such sale.

SEC. 9. BSection 143 of the Civil Code is amended to read:

NEW 143, | CoOMMUNITY - AND-SEPARATE-PROPEREY - MA¥ - BE~ SWBI LETED- P6- EUPFORY

ANB- EBUCATE- CHIEDRFNy] The community property, guasi-commnity property and the

separate property may be subjected to the support and education of the children

in such proportions as the court deems just.

SEC, 10. Section 146 of the Civil Code is amended to read:

146, In case of the dissolution of the marriage by decree of a court

of competent jurisdiction or in the case of Jjudgment or decree for separate -
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maintenance of the husband or the wife without dissclution of the marrisge, the
court shall make an order for disposition of the community property end the

gquasi-community property and for the assignment of the homestead as follows:

One. If the decree is rendered on the ground of adultery, incurable

insenity or extreme cruelty, the commnity property and the quesi-community

property shaell be assigned to the respective parties in such propertions as
the court, from all the facts of the case, and the conditicn of the parties,
may deem Jjust.

Two. If the decree be rendered on any other ground than that of
adultery, incursble insanity or extreme cruelty, the commnity property

end the guasi-community property ghall be egually divided between the parties.

Three. If a homestead has been selected from the community property

or_the qussi-community property, 1t may be assigned to the party to whom the

divorce or decree of separate maintenence is granted, or, in cases where a
divorce or decree of separate maintenance is granted upon the ground of
incursble insanity, to the party agsinst whom the divorce or decree of separste
mointenance is granted. The assignment may be either absolutely or for a
limited period, subj)ect, in the letter case, to the fuiure disposition of the
court, or it mey, in the discretion of the court, be divided, or be sold and
the proceeds divided.

Four. If a homestesd hes been selected from the separate property of
either, in cases in which the decree is rendered upon any ground other than
incurable insanity, it shell be assigned to the former owner of such property,
subject to the power of the court to assign it for s limited period to the
party to whom the divorce or decree of separate maintenance is granted, and in

cases where the decree is rendered upon the ground of incurable insanity, it

“Ger




C shall be asaigned to the former owner of such property, subject to the power of
the court to assign it to the party against whom the divorce or decree of

separate maintenance is granted for a texm of yeers not to exceed the life of

such party.
This section shall not limit the power of the court to meke temporary

ssslgmment of the homestead at any stage of the proceedings.
Whenever necessary to carry out the purpose of this section, the court

may order & partition or sale of the property and a division or other dilsposi-

tion of the proceeds.

SEC. 11. Section 148 of the Civil Code is amended to read:

NEd 148. The disposition of the commnity property, ﬂgai-commity_ property
|
-
- and [of) the homesteed, as sbove provided, is subject to revision on appeal in

a1l particulars, including those which are stated to be in the discretion of

the court.

SEC. 12. BSection 149 of the Civil Code is amended to read:

NEW 149. When service of summons is mede pursuant to the provisions of
Sections 412 and 413 of the Code of Civil Procedure upon a spouse sued under
the provisions of this chapter, the court, without the aid of attachment thereof
or the appointment of a receilver, shall have and may exercise the same
Jurisdiction over:

{a) The commmity real property of the spouse 50 served situated in
thig State as it hes or may exercise over the community real property of a
C spouse sued under the provisions of this chapter and personally served with

process within this State.
=10=-
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(b) The quasi-commnity resl property of the spouse so served situated

in this State as it has or may exercise over the quasi~community real property

of e spouse sued under the provisions of this chapter and personally served

with process within this State.

SEC. 13. Section 21 of the Frobsate Code is amended to read:

21. Every person of sound mind, over the age of 18 years, may dispose

of commmity and quasi-community property by will to the extent provided in

Chapter 1 of Division 2 of this code.

9EC. 14. Section 201.4 is added to the Probate Code, to read:

201.4. Upon the death of any married person, the surviving spouse
holds any quasi-community property originally acquired by such surviving spouse
free of any quasi-commmnity property interest which the decedent had therein
at the time of his death and such property becomes the separate property of

the surviving spouse.

SEC. 15. Section 201.5 of the Probate Code is amended to read:

201.5. Upon the death of any married person domiaited-in-this~Etate

one~half of ihe~fellewing-prepesty-in-his-estate any quasi-commnity property
originally scquired by the decedent ghall belong to the surviving spouse and

the other cne-half of such property is subject to the testamentary disposition
of the decedent, and in the ebsence thereof goes to the surviving spouses-~aii
personal-preperby-vherever-situnked-ani-all- resi-nroperty- situsied-in-thia
State-heretefeﬁ-qr-hereaﬁter—(-a.ﬂ)-aegu&ze&-hy—*he-ieeeden’s—wb&leﬁésﬁeﬂed—
eleevhepe-vhieh-vould-have-been-tke- communiy-preperiy-of-decedent-and-She
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suﬂiviag-apeuse-had—the—éeeeé.eat-beea—iema‘-.eiieé—in—this—»Sta‘ie-a%—the—tine-ef
456~ nequi s sion-ox-{b)-aequirei-in-euehange-Ffor-real-or-personal- property
whevever- gituated-and-ea-aequireds All such property is subject to the

debte of the decedent and to sdministration and disposel under the provisions
of Division 3 of this code. As-uged-su-shis-ceetion-personal-prepersy-dses-nes

ineiude~-and~ reﬂ-prspeﬂy-dses—ineiuée-leasehaid-in%emta-ia—rea.l—grefeﬂy-g

SEC. 16. Section 201.6 of the Probate Code is smended to read:

201.6. Upon the death of any married person not domiciled in this
State who leaves = valid will disposing of real property in this State which

is not the comminity property or the quasi-community property of the decedent

and the surviving spouse, the surviving spouse has the same right to elect to
take a portion of or interest in such property against the will of the
decedent as though the property were situated in decedent's domicile at death.

As used in this section real property includes leasehold interests in real
property.
SEC. 17. Section 228 of the Probate Code is amended to read:

208. If the decedent leaves neither spouse nor issue, and the estate,

or any portion thereof was commnity property of the decedent and a previously

deceased spouse, or was quasi-community property of the decedent and a previously

deceased spouse originally acquired by such previcusly deceaged spouse, and

belonged or went to the decedent by virtue of its community or quagi-community

character on the death of such spouse, or ceme to the decedent from sald spouse

by gift, descent, devise or bequest, or became vested in the decedent on the

~12-




death of such spouse by right of survivorship in e homestead, or in a joint
tenancy between such spouse ard the decedent or was set aside as a probate
homestead, such property goes in equal shares to the children of the deceased
spouse and their descendants by right of representation, and 1f none, then

one-half of such commnity or guasi-commmnity property goes to the parents of

the decedent in equal shares, or if either is dead to the survivor, or if
both are dead in equal shares to the brothers and sisters of the decedent

and their descendants by right of representation and the other helf goes to
the parents of the deceased spouse in equal shares, or if either is dead to
the survivor, or if both are dead, in equal shares to the brothers and sisters

of said decemssed spouse and to their descendants by right of representation.
SEC. 18. Section 201.8 of the Probate Code is hereby repealed.

SEC. 19. Section 296.4 of the Probate Code 1s amended to read:

NBH 296.4, Where a husbend and wife have died, leaving commnity or quesi-

commmnity property and there is no sufficient evidence that they have died
otherwise than simultsnecusly, one-half of all the community or quasi-
copmnity property shal.'_L be administered upon, distributed, or otherwise
deelt with, as if the husband bed survived and as if said one-half were his
separate property end the other one-haif therecf ghall be administered upon,
distributed, or otherwise dealt with, as if the wife had survived ard as if

gaid other one-half were her separate property, except as provided in Section

296, 3.

SEC. 20. Section 601 of the Probate Code is amended to read:

~13-




C 601. The inventory must show, so far as the same can be ascertained

by the executor or administrator [-y=-] :

NEA {e) What portion of the property is commnity property [-y-] 3

————

(b) What portion of the property is guesi-commnity property

originally acquired by the decedent;

{c) What portion of the property is quasi-community property

origina.].LLacquired by the spouse of the decedent; and

g_g What portion of the property is separate property of the decedent.

SEC. 21. Section 661 of the Probate Code ie amended to reed:

NEW 661. If no homestead has been selected, designated and recorded, or
in case the homestead was selected by the survivor out of the separate property
C of the decedent, the decedent not having joined therein, the court, in the
merner hereinafter provided, must select, designate and set apart and cause
toc be recorded a homestead for the use of the surviving spouse and the minor
children, or, if there be no surviving spouse, then for the use of the minor

¢hild or children, out of the commnity property or quasi-community property

[4e-whi eh-Beebion-201r5-0f-thic-eode-sa~appiieabie] or out of real property
owned in common by the decedent and the person or persons entitled to have the

homestead set apart, or if there be no commmnity property or quasi-comminity

property [6e-whi eh-Beetion-R0kv5-af-this-eode-i6-appiicabie] and no such

property owned in common, them out of the separate property of the decedent.
If the property set apart is the separate property of the decedent [ y~other
thaa—larafeﬁy—ta-whieh—ﬁeetisn-aﬁ'éaei-this-eade-ia—apgl&eable-,] the court

can set it apart only for & limited period, to be designated in the order,
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and in no case beyond the lifetime of the surviving spouse, or, &8 to & child,
beyond its minority; and, subject to such homestead right, the property remains

subject to edministration.

SEC. 22. Section 663 of the Probate (ode is amended to read:

663. If the homestead selected by the husband and wife, or either
of them, during thelr coverture, and recorded while both were living, other
than a maxried person's separate homestead, was selected from the commnity

or quasi-commnity property, or from the separate property of the perscn

selecting or joining in the selection of the seme, and if the surviving spouse
has pot conveyed the homestead to the other spouse by a recorded conveyance
which failed to expressly reserve his homestead rights as provided by

Section 1242 of the Civil Code, the homestead vests, on the death of either
spouse, absolutely in the survivor.

If the homestend was selected from the separate property of the decedent
without his consent, or if the surviving spouse hag conveyed the homestead to
the other spouse by a conveyance vhich failed to expressly reserve homestead
rights as provided by Section 1242 of the Civil Code, the homestead vestis,
on death, in his heirs or devisees, subject to the power of the court to set
it apart for a limited period to the family of the decedent as hereinahove
provided. In either case the homesteed 1s not subject to the peyment of
any debt or liability existing against the spouses or either of them, at

the time of the desth of either, except as provided in the Civil Code.
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SEC. 23. Section 172b of the Civil Code is amended to read:

NEW 172b. Where one or both of the spouses is incompetent, the procedure

for dealing with and disposing of community property and guasi-commnity

property is prescribed in Chapter 24 (commencing with Section 1435.1) of

Division 4 of the Probate Cecde.

SEC. 24, Section 1435.1 of the Probate Cofe is amended to read:

NEW 1435.1. Where real or personal property or any interest therein or lienar

encumbrance thereon is owned by husband and wife as community or guasi-

community property, or as community or quasi-community property or separate

property subject to a homestead, and one or both of the spouses is incompetent,

such property, interest, liem, or encumbrance may be sold and conveyed,
assigned, transferred or exchanged, conveyed pursuant to any pre-existing
contract, encumbered by pledge, deed of trust or mortgage, leased, including
a lease for the exploration for and production of oil, gas, minerals or
other substances, or unitized or pooled with other property for or in
cornection with such exploration snd production, or assigned, transferred

or conveyed, in whole or in part, in compromise, composition or settlement
of any indebtedness, demand, or proceeding to which such property may be
subject, or any easement therein or thereover conveyed cor dedicated, with
or without consideration, to the State or any county or municipal corporation
or any district or to any perscn, firm, sssocletion, or public or private
corporation; ail in the mamner provided in this chapter, notwithstanding
the provisions of Section 172a, 1724, 1242 or 1243 of the Civil Code,

Nothing herein is intended to or shall affect;
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{a) The husband's management. and control of community personal
property unless he is incompetent as hereinafter defined.

(b) A spouse's manegement and control of guasi-community personal

property under Section 172¢ of the Civil Code unless such spouse is incom-

petent ag hereinafter defined.

SEC. 25. Section 1435.4 of the Probate Code is emended to resd:

1435.4, The petition shall be verified and filed in the superior court
of the county in which ‘the real property, or some part thereof, or vhich is
subject to the lien or encumbrance affected, is situated, or, if the proceed-
ing effects only persopal property other than a lien or encumbrance on real
property, in the superior court of the county in which the spouses or either
of them reside or in which a guardisn for either spouse has been appointed;
and shall set forth the following:

(a) The name, age, and residence of both spouses and, if one or both
of them has been adjudged incompetent, the fact of such adjudication,
otherwise the facts establishing incompetency.

(b) The name of the guardisn, if any, and the county in which the
guardianship proceeding is pending, and the court number of said proceeding.

(¢c) The nemes and addresses of the adult relatives of the incompetent
person or persons within the second degree residing in this State, other
than & spouse, if such names and addresses are kncwn to the petitioner.

(@) An allegation as to the status of the property described in the

petition, whether (1) homestesd or (2) community or guasi-community or (3)

both. In case of guasi-commmity property, the name of the spouse originally
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sequiring such property shall also be specified.

(e) The estimated value of the property.

(f) A sufficlent legal description of the property.

(2) The terms snd conditions of the proposed transaction, including
the nemes of all parties thereto.

(h) Such facts, in eddition to the incompetency of the spouse or
spouses, &5 may be relied upon to show that the order sought is for the
advantage, benefit, or best interests of the spouses or their estates; or

for the care and support of either of them, or of their minor child or children,

or of such members of their families as either of them may be legally obligated
to support; or to pay taxes, Interest or other encumbrances and charges for

the protection and preservation of the homestead or the commumity or quasi-
cammunity property.
SFC. 26. Section 1435.8 of the Probate Code is amended to read:

1435.8. If it appears to the court that sald property 1s the homestead

or community or gquasi-community property of the spouses, and if it also

appears that a spouse is or the spouses are then incompetent or has or have
been so found under Division & or Division 5 of this code and has not or
have not been restored to capascity, it shall so adjudge. If it further appesrs é
to the court that the petition should be granted it may then so order and
authorize the petitiocner to do and perform all acts and execute and deliver

all papers, documents, and instruments necessary to effectuate the same.
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SEC. 27. Section 1435.12 of the Probate Code is amended to read:

1435.12. If a sale is made upon a credit in pursuance of the order,
the petitioner must teke the note or notes of the person to whom the sale
is made for the amount of the unpaid balance of the purchase money, with
such security for payment thereof as the cowrt shall by order approve.
Such note or notes shall be mede payable to the petitioner or 1f his petition
was mede as guardian, then made paysble to him as such guardian.

The proceeds, rents, issues and profits of community property dealt
with or disposed of under “he provisions of this chapter, and any property

taken in exchange therefor, shsll be community property; the proceeds, rents,

issues and profits of quasi-commmnity property dealt with or disposed of

under the provisions of this chapter, and any property taken in exchange

therefor, shall be quasi-commumity property; and the proceeds of sale of

homestead property and any property taken in exchange therefor, or acquired
with such proceeds with court approval, shall enjoy the exemptions prescribed
in Sections 1265 and 1265a of the Civil Code; provided, in the case of
property so taken or scquired, the declsretion required by said Section 1265a

is made by the petitioner, with leave of court.

SEC. 28. Section 1435.15 of the Probate Code is amended to read:

1435.15. As an alternative to the procedure elsewhere in this chapter
prescribed, where there is a guardian of the respective estates of cne or both
of the spouses, the court having jurisdiction of the or either such estate
shall for the purposes of sdministration under Section 1435.16 or 1435.17 or

1435.17a have jurisdiction to determine the validity of the homestead and
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whether or not specific property is in fact community property or quasi-

community property or the separate property of one or both of the spouses,

and which spouse originslly acquired the property if it is guasi-community

property, and thereafter to authorize the guardian or guardians to deal with

or dispose of such homestead or community or quasi-commmity property or

consent to such dealing therewith cr disposition thereof, in the manner

hereinafter provided.

SEC. 29. Section 1435.16 of the Probate Code is amended to reed:

435,16, (a) Where homestead property is community property or the
separate property of the husband of whose estate the guardian has been
appointed and the wife, being competent, consents thereto in writing, such
homestead property may be included in and dealt with and disposed of as a
pert of the guardianship estate, but the wife must join in any such dealing
therewlth or dispoeition thereof.

{b) Where homestead property is the separate property of the wife
and there is a gusrdian of the estate of the husband, the wife, being com~
petent, mey deal with or dispose of the homestead property as fully as
though no homestead existed thereon provided the guardian of the estate of
the husband join therein, being first thereunto duly authorized by order of
court under Section 1516 of this code. Where there is a guardian of the
estate of the wife, such homestead property mey be included in and dealt
with and disposed of as & part of the guardilanship estate, but the husband,
being competent, must join an any such dealing therewith or disposition thereof,

(¢) Where there are gusrdians of the respective estates of both

husband and wife, the homestead property, if community property or the separate
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property of the husband, may be included in and dealt with and disposed of
as a part of his guardiesnship estate or, if the separate property of the

wife, then as a part of her guardianship estate or, if quesi-commumity

property, then as a part of the guardianship estate of the spouse who

originally scquired the property; but the guardian of the estate of the

other spouse must Join in any such dealing therewith or disposition thereof,
being first thereunto duly authorized by en order of court under Section 1516
of this code. If the homestead property is the separate property of buoth
gpouses as Joint tenants, tenants in common, or otherwise, the respective
interests of each may be included in and dealt with or disposed of as &

part of their respective guardianship estates but both guardiane must concur
therein under appropriate orders of court.

{4) Where homestead property is quasi-community property originally

acquired by the spouse of whose estate the guardian has been appointed and

the other spouse, being competent, consents thereto in writing, such

homestesd property may be included in and dealt with and disposed of as &

part of the guardianship, but the spouse who did not originaily acquire

the property must join in any such dealing therewith or disposition thereof.

The court, on petition of the guardian of either estate or of the
competent spouse, with such notice to the other as the court shall prescribe,
may authorize the investment of the proceeds in enother home for the spouses,
to be held by the same tenure as the homeatead property so sold or exchanged.
The proceeds of the sale of homestead property and any property teken in
exchange therefor or acquired with such proceeds shall enjoy the exemptions

prescribed in Sections 1265 and 12658 of the Civil Code; provided, in the

case of property so taken or acquired the declaration required by Section 12652
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is made by the petitioner with leave of court.

SEC. 30. Section 1435.17a is added to the Probate Code, to read:

1435,17a. (&) Where there is a gusrdian of the estate of the spouse
who originally acquired quasi-commmity property, and the other spouse,
being competent, consents thereto in writing, such quasi~commmity property
may be included in and dealt with or disposed of as & part of the guardianship
estate of the spouse who originally acquired such quasi-community property.
The spouse who did not originally acquire such quasi-community property must .
join in any such deslings with or disposition of gquasi-commmity real property.

(b) Where there is a guardian of the estate of the spouse who did not
originally acquire the quasi-commmity property, the other epouse, being
competent, has the management, control and disposition thereof but, in lieu
of the joinder of the other spouse reguired by Section 1724 of the Civil Code,
the guardien of the estate of the spouse who did not criginally acquire the
quasi-community property must join therein, being first thereunto duly
authorized by an order of court under Section 1516 of this code.

(¢) Where there are guardians of the respective estates of both
husband and wife, an undivided one-half interest in such quasi-commnity
property may be included in and dealt with and disposed of as & part of the
guardienehip estate of the husband and an undivided one-half interest therein
as a part of the guardianship estate of the wife, but both guardians must
concur therein under appropriaste orders of court.

Proceedings under this section shall not alter the character of the
property or the proceeds, rents, issues or profits thereof, or the rights of
the respective spouses therein save as herein expressly provided with respect
4o the procedure for the management and disposition therectf.

=




SEC. 31. Section 1529 of the Probate Code is amended to read:

B 1529, The provisions of this chapter and Chapter 4 (commencing with
Section 1851) of Divisien 5 shall apply to property owned by husband and

wife as community or quasi-community property or owned by husband and wife

or elther of them which is subject to a homestead only to the extent
authorized by Chepter 24 {commencing with Section 1435.1) of Division 4 of

this code,

SEC. 32. Section 1557.1 of the Probate Code is amended to read:

KEW 1557.1. On the application of the guardian, the court may authorize
the guardian to purchase or join with the spouse of the ward or with any
octher person or persons in the purchase of real properiy, or some interest,
equity or estate therein, in severelity, in common, in community, in quasi-
commumnity, or in joint tenemcy, for cash or upon a credit or for part cash
and part credit. Upon the filing of the application, the elerk shall set
the same Tor hearing by the court and shall give notice thereof by causing
a notice to be posted at the courthouse of the county where the proceeding
is pending at least five days before the day of hearing in the manner
prescribed in Section 1200 of this code, At least five days before the
day of hearing, the gusrdian shall cause a copy of the notice to be given
to all persons who have requested speclal notice in the manner prescribed
in Secticn 1200 of this code. The court or judge mey order the notice to be
given for a shorter period or dispensed with. At the hearing the court shall
proceed to hear the epplication and any objecticn thereto that may be presented

and may require such additional proof of the fairness and feasibility of the
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trensaction as it deems proper and may inquire into the terms of the purchase.
If, after such hearing, the court is satisfied that it will be to the ad~
vantage of the waerd or those whom he is legally bound to support to enter
into the proposed purchase, it may make an order authorizing the guardian
to consummate such purchase on behalf of the ward and to execute all necessery
instruments and commitments to consummate the transaction, and such order

may prescribe the terms upon which the purchase shall be made.
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SEC. 33. Section 15301 of the Revenue and Taxation Code

ig amended to read:

15301. In a case of a transfer to _either spouse by the other

of community property or quasi-community property te-eisher-spense

one-half of the property transferred is not subject to this part.

SEC. 34. Section 15302 of the Revenue and Taxation Code

is amended to read:

15302. 1If any community property or gquasi-community property

is transferred to a person other than one of the spouses, all of the
property transferred is subject to this part, and each spouse is a

donor of one-half.

SEC. 35. Section 15303.5 is added to the Revenue and

Taxation Code, to read:

15303.5. This part does not apply to quasi-community property

which is transferred into community property.

SEC. 36. Section 13555 of the Revenue and Taxation Code is

amended to read:

13555. Upon the death of any married person:

(a) MNo property to which Section 201.4 of the Probate Code

is applicable is subject to this part.
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ta} (b} At least one-half of any property ir-the-deeedentls
egtate to which Section 201.5 of the Probate Code is applicable;
axeept-prepeyty-restared-ta-the-estate-unéer—Seebien-R@lrS-e£~%he
Puabate-Cedey is subject to this part.

¢} (¢) The one-half of any property which; under Section
201.5 of the Probate Code; belongs to the surviving spouse whether
or not the decedent attempted to dispose of it otherwise by will;—aaé
all-e£-any-ppeperty-restereé~te-the-deeedentla-esta%e-anéep-Seetien
2018-ef-the-Probate-Code-are is not subject to this part.

¢e} (d} All of any property in the decedent's estate to
which Section 20L.5 of the Probate Code is applicable passing to

anyone other than the surviving spouse is subject to this part.

SEC. 37. Section 13552.5 of the Revenue and Taxaﬁion'code
is amended to read:

13552.5. Whenever a married person dies having provided by
will for his surviving spouse and having also made a testamentary
dispostion of any property to which Section 201.5 of the Probate
Code is applicable er-h&ving-maéa—an-intep-vives-tpaﬂssep-ta-whieh
Seebicn-20Lv8-of-bhe-Probate-Code-is-appiieable; and the surviving
spouse is required to elect whether to share in the estate under the
will or tb take a share of the decedent's property under Section
201.5 of the Probate Code; and the spouse elects to take under the
will; the property thus taken up to a value not exceeding one-half
of the value of any property to which Section 201.5 of the Probate
Code is applicable apd-the-falk-value-of-any-preperby-whieh-the
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suPviving-spouse-might-have-required-to-be-restered-to-the-desedensis
ogtate-under-Section-20k+8~of-she~-Prebate~-Sede is not subject to this

part,

SEC. 38. Section 13554.5 of the Revenue and Taxation Code

is amended to read:

13554.5. Where quasi-community property te-whieh-Sestien

20%+5-0f-the-Probate-Code-is-er-would-have-been-apptieabie is trans-

ferred frem-ene-speuse-te-the-ether by the spouse who originally

acquired the property to the other spouge within the provisions of

Chapter 4 of this part other than by will or the laws of succession,
the property transferred is subject to this part up to a value not
exceeding one-half of the clear market value thereof.

Where guasi-community property is transferred to the spouse

who originally acquired the property by the other spouse within the

provisions of Chapter 4 of this part other than by will or the laws

of succession, the property transferred is not subject to this part.

SEC. 39. Section 682 of the Civil Code is amended tc read:

682. OWNERSHIF-OE-~-SEVERAL-RERSONS<- The ownership of pro-
perty by several persons is either:

1. Of joint interests;

2. Of partnership interests;

3. Of interests in common;

L. Of community interest of husband and wife [-+-] 3

5. Of guasi-community interest of husband and wife.
-27-




C SEC. 40. Section 686 of the Civil Code is amended to read:
NEW 686. [WHAT-INTERESTS-ARE-IN-COMMON] Every interest created
in favor of several persons in their own right is an interest in

common[+5] unless:

{a) Acquired by them in partnership, for partnership purposes.
[s~om-unless]
(b) Declared in its creation to be a joint interest, as pro-

vided in Section 683 of this code, [y-er-unless]

(e} Acquired as community property.
(d) The interest is a quasi-community property interest

under Section 164.1 of this code.

(:‘ SEC. L1. Section 687 of the Civil Code is amended to read:
NEW 687, [COMMUNETY-BROPERT¥] Community property is property

{other than quasi-community property} acquired by husband and wife,

or either, during marriage, when not acquired as the separate pro-

perty of either.

SEC. 42. Section 687.5 is added to the Civil Code, to read:

NEW 687.5. Quasi-community property is property described in

Section 164.1 of this code.
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SEC. 43. If any provision of this 1961 Act or the applica-

tion thereof to any person or circumstances is held invalid, the

invalidity shall not affect other provisions or applications of

this 1961 Act which can be given effect without the invalid pro-

vision or appllcatlon, and to this end the provisions of this 1961

Act are severable.
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