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Memorandum Ko. 14(1960)
Subject: Study No. 40 - Fotice of Alibi

The revised recommendstion and proposed etatute on notice of glibi are

attached.

In the recommendetion, the two complete paragraphs on page 2 could be
deleted and the following inserted:

Fourteen states, by statute or court rule, require the

defendant to give notice a specified nmumber of days priocr to

trial if he intends to rely upon en alibi defense. Thsse

notice of alibi laws have met with genersl epproval and

appear to be successful in meeting the problems for which they

were designed. Therefore, the Commission believes that under

certain circumstances the defendant in a criminal action should
be required to give notice of his intention to rely upon an

alibl.
In the recommendation, page 6, & paragraph should be included justifying

the provision of the statute which makes the demend and notice of alibi
insdmissible as evidence.

The stetute has been substantielly revised since the Comnission lest
considered its provisions. Note that the following provisions, not
heretofore considered by the Commission, have been added:

paragraph (e) of Section 1028.5 ie new. This provision authorizes
the prosecution to use a witness not included in the demand if the defendant
does not rely upon alibli evidence at the trial.

paragraph (b} of Section 1028.7 is new. This paragraph requires that
the defendant be granted a contimuance for not leas than five days if the
prosecution serves a demsnd for a notice of alibi and then, at the trial,

attempts to establish & different time or place than specified in the demand.
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Tf the defendant mekes an affidavit that he has an alibi for the new time
and place, the court 1s required to grant him a continuance.

Section 1020 of the Penal Code provides:

1020, All mettere of fact tending to establish a

defense other than one specified in the third, fourth,

and fifth subdivisions of Section 1016, mey be given

in evidence under the plea of not guilty.

Section 1020 hss not been amended in the attached bill. It could be
smended to insert an introductory provision like the following: "Sublect
to Chapter 4a {commencing with Section 1028.1) of Title 6 of Part 2 of the
Penal Code, all ., . . ." It should be recognized that Section 1020 is also
subject to the qualification that hearsey evidence or testimony by a wife

against her husband, for example, will not be admitted as evidence.
Respectfully submitted,

Jobn H. Deboully
Executive Secretary




Revised 2/13/60
(ko) 1/11/60

RECOMMENDATION OF THE CALIFORNIA LAW
REVISION COMMISSION

Relating to Notice of Alibi in Criminal Actions

A defendent in & criminsl sction may atfempt to establish by an
alibi that he was at some place other than the scene of the crime at the
time the crime tock place and, therefore, thet he could not have committed
the crime. The testimony concerning the alibi may teke the prosecution
completely by surprise. This suwrprise alibi testimony, when based on
perjury, may result in an unjust scquittal. For example, at the trial
the defendant msy, for the first time, claim thet he was cutside the state
or the commnity at the time the crime was committed. If the defendant
mekes such & claim the prosecution has little or no opportunity to investi-
gate the facts surrounding the alibi. There mey be no time to check
either the credibility of the alibi witnesses or the accuracy of their
gtatements. It may be impossible, for lack of time, Lo procure the
necessary witnesses to dilsprove the fictitious alibi.

On the other hend, if the prosecution has sufficient notice that
an alibi defense will be asserted at the trial, an investigation cen be
made of the alibi prior to the triai. In many cases the investigation
will revesl whether or not the alibi is true. If the defendant has a
bora fide alibi he will not be bharmed by giving previous potice of his
jntention to rely on it. In fact, by so doing, he may be relieved of

the burden and annoyance of & trial. If the investigation establishes
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that the alibi is true, the criminsl action can be dismissed. On the other
hand, if the alibi is without merit, the investigation may disclose that fact
and the prosecution will have sufficient time to prepare a rebuttal.

The study of the research consultant indicates that 14 states, by statute
or court rule, reguire the defendant to give notice a specified number of deys
prior to trial if he intends to rely upon an alibi defense. Nine states
require the defendant to name the specific place where he claims to have been
when the crime tock place; another state requires that the defendent state
the county or municipality where he claims to heve been when the crime was
committed. Seven states require the defendant to list the names of the wiinesses
he intends to call in support of his alibi and one of these requires, in addition,
that the defendant set out in his notice the substance of what he intends to
prove by each witness. Under the New Jersey procedure the prosecution, on
demend of the defendant, is required to furnish the defendant with & list of
pames of the witnesses it willl call to establish the presence of the defendant
at the scene of the crime. If the defendant falils to give the required notice
of alibi, the statutes in the other states authorize the trial cowrt, in its
diseretion, to exclude alibi evidence. BSome statutes gpecifically authorize a
continuance or postponement of the trial to permit investigetion of the alibi
if the required notice has not been given,

Alibi laws have met with genercl spproval in those states where they have
been adopted and appear to be successful in meeting the problems for which they
vere designed. Therefore, the Commission believes that under certain cirecum-
gtances the defendent in a criminal action should be required to give notice of
his intention to rely upon an alibi,

Most states having notice of alibl statutes require the defendant to give
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a notice of alibi in any casé where he intends to rely upon an alibi.
Eowever, in Celifornia generally the indictment or information need
not stete the precisde time at which the offense was camitied and,
even where the indictment or information does state a epecific time as the
time of the commission of the crime, the time thus specified usually is preceded
by the words "on or ebout” or is otherwise accompanied by words of extension.
Thus the defendant has no assurance that the prosecution will show at the trial
that the crime was committed at the time stated in the indictment or information.
In some cases, it 1s not possible even at the triel to determine precisely the
time of the alleged offense. For example, in a sex offense case where a young
child is involved the exact date of the offense may not be specified in the
accusatory pleading and mey not be established at the trial. The Commission
hag concluded that the prosecuting attorney should be required to teke the
initiative if he believes the cese is one where the defense of allibi might be
used and he desires to make an advance investigation of the alibi. Therefore,
the Commission recommends that the defendant be required to give a notice of
alibi only in those cases vwhere the prosecuting attorney makes a written demand
which includes a statement of the specific time and place the prbsecution intends
to present at the trial as the time vhen and place where the defendant participated
in or committed the crime. The statute recommended by the Conmission authorizes
the prosecuting attorney to specify more than one time and place in hils demand
for a notice of alibi if there are several acts material to the crime which
ococurred at different times and places.

The statute reccommended by the Commission requires that the defendant’s

notice of alibi include (1) the place at which the defendant claims to have been

-3-




~ -

—

at the time stated in the prosecuting attorney's demand and (2) the name and
address of each witness upon vhom the defendant intends to rely for alibi
evidencel The prosecution cannct make e satisfactory investigation of the
claimed elibi unless it is Ffurnished with this information.

The Commission recommends that the demand of the prosecuting attorney
for the notice of alibi also state the name and address of each witness upon
whom the prosecution intends to rely to establish the defendant's presence at
the scene of the crime. If the defendant is required to reveal the identity
of his alibi witnesses, the Commission believes that the prosecution should be
required to reveal the identity of the witnesses the prosecution will use to
establish the presence of the defendant at the scene of the crime. The
Commission recognizes that the defendant is entitled to a transeript of the
testimony given at the grand jury proceeding or a transcript of the depositions
and testimony taken et the preliminary exeminstion. However, this does not
necessarily mean that the defendant is informed of the identity of the prosecu-~
tion's witnesses. There may be & waiver of the preliminary examination or,
if the offense is one triabdle in an inferior court, there will be no grand jury
proceeding or preliminary examination., Furthermore, in thoae cases where there
is a grand jury proceeding or a preliminary examination, the prosecution very
often presents only enough evidence to obtain an indictment or to support an
information and this, being the minimum, does not necessarily include all the
witnegses who will be presented at the trial to esteblish the presence of the
defendant at the scene of the crime.

Under the procedure used in some stetes, the prosecution is not required
to give the names of its witnesses until after the, defendant has filed his notice

of alibi, However, the Commission believes that the prosecution should be
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required to list its witnesses in its demand for a notice of alibi. This is a
practical way of keeping the procedure from becoming too cumberscme. Morecver,
since the demand is a discretionary matier with the prosecution, the prosecutor
need not mske the demand if he concludes that the disclosure of the names of his
witnesses is not worth the information he may receive in return. Since this is
true the Commission believes that the proposed statute is fair to both the
defendant and the prosecution, even in those cases where the defendant does not
intend to rely on an alibi.

The Commission recommends thet alibi evidence be excluded at the discreticn
of the trisl court if the defendant fails to file the required notice of alibi
after receiving the demand from the prosecuting ettorney. By placing the exclusion
of alibl evidence within the discretion of the trial judge the effect of the
statute can be avoided in those cases where a strict application might result
in an wfsir trial.

The alibi statutes in other states meke no distinction between excluding
the testimony of witnesses and excluding the testimony of the defendant. But
the Commission believes that the defendant should be allowed to give alibi
testimony himself, nctwithstending his failure to file and serve the requlired
notice of alibi. The notice of alibi is intended only to preclude the use of
surprise alibi witnhesses when the prosecution has insufficient time to investl-
gate the credivility of such wiinesses and their statements. The prosecution
should be able to make en adeguate investigation of the credibility of the
defendsnt without a notice of alibi. An uncorrcborated alibi will be of slight
value to the defendant and, therefore, the objective of the statute will bve
realized even though the defendant is permitted to give alibi testimony himself.

The Commission recommends that, if the defendant serves a notice of alibi,
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the trial court should be authorized, in its discretion, to exclude the testimony
of any witness for the prosecution concerning the presence of the defendent at
the time and place specified in the demend for the notice of alibi unless such
witness was listed in the demand. The prosecution should be subject to the

same sanction as the defendant to insure complience with the terms of the

statute.

[Paragraph justifying the provision making demand and notice of
alibi inadmissible as evidence and prohibiting reference or
comment as to the fact that a demand or notice was served or

to the contents thereof.]
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The Cormission's recommendation would be effectuated by the

epactment of the following measure:

An act to add Chapter ke (commencing with Section 1028.1) to Title 6 of

Part 2 of the Penal Code, relating to evidence in eriminal actions.

T

The people of the State of California do emact as follows:

SECTION 1. Chepter 4a (commencing with Section 1028.1) is edded to

Pitle 6 of Part 2 of the Penal Code, to read:

CEAPTER Lka. NOTICE OF ALIBI

1028.1. As used in this chapter, "alibi evidence” means evidence
that the defendant in a criminsl action wes, at the time specified in the
demand for s notlce of elibi, at & place other than the place specified in
the demand; but "alibi evidence" does not include testimony of the

defendsnt himself as to an alibi.

1028.2. Not less than 10 days before the day set for trial, the
prosecuting attorney may serve on the defendant or his attorney a demand
that the defendant serve and file a notice of alibi if the defendant is to
rely in any way upon alibi evidence at the trial. The demand shall:

(a) State the time and place that the prosecuting attorney intends
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to prepent at the trial as the time when end place where the defendant
participated in or committed the crime. If the prosecuting sttorney intends
to present at the trial more than one time snd place where the defendant
participated in or committed the crime, the demand may state each such time
end place.

(v) State the name and residence or business address of each witness
upon whom the prosecuting attorney intends to rely to egtablish the d.ef_'endant‘s
presence at each time and place specified in the demand.

(c) State that the defendant is required by Chapter 4e (commencing with
Section 1028.1) of Title 6 of Part 2 of the Penal Code to serve and file a
notice of alibi if he is to rely in any way upon alibi evidence at the trial.

(d) Be signed by the prosecuting attorney.

1028.3. If a demand for a notice of alibi is served pursuant to Bection
1028.2 of this code and the defendant is to rely in any way upon elibi evidence,
he shall, not less than five days before the day set for trial, serve on the
prosecuting attorney end file a notice of alibl which shell:

(a) State the place or places where the defendant cleims to bave been
at the time or times stated in the demand.

{b) State the neme and residence or business address of each wilness

upon whom the defendent intends to rely for alibi evidence.

(c) Be signed by the defendant or his attorney.

1028.4. At any time before trial, the court before which the criminal
action is pending msy, in its discretion, upon good ceuse shown:

(a) Order thst the time of service of the notice of alibi be shortened.
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(b) Order the amendment of the demand for a notice of alibi or the
amendment of the .notice of alibi.

The party who obteins the order ehortening the time of service of the
notice of slibi or authorising or requiring the smendment shell promptly

serve a copy of the order on the opposing perty.

1028.5. If the defendant serves a notice of alibi, the court may,
in its discretion, exclude testimony of e witnees offered by the prosecuting
attorney to esteblish the presence of the defendant at a time and place
specified in the demand for a notice of alibl unless:

(a) The name and residence or business address of the witness wes
included in the demand; or

(b) Good ceuse is shown why the demand feiled to include the name
and residence or business address of the witness and why the demsnd was
not amended under Section 1028.Y4 of this code to include such name and
address; or

(¢) The defendant doees not rely upon alibi evidence at the trial.

1028.6. Subject to Sections 1028.7 and 1028.8 of this code, if a
notice of alibi is required to be served by the defendant under this
chepter, the court may, in its aisé:rétion, exclude alibi evidence
offered by the defendant unleas:

(a) The informaticn_requifed by Section 1028.3 of this code was
included in the notice of alibi; or

(b) Good ceuse is shown why the notice of alibi was not served or,
if = notice of alibi was served, good cause 1s shown why it failed to
include the information required by Section 1028.3 of this code and was

not amended under Section 1028.4 of this code to include such information.

-3~




~ -

1028.7. 1If the prosecuting attorney at the trial seeks to establish
that the defendant participated in or committed the crime at a different
time or place than the time and place specified in the demand for the
notice of slibi:

(&) The testimony of & witness offered by the defendant shall not
be excluded becsuse the defendant failed to comply with the provisions
of this chapter; and

(b) Upon motion, verified by the affidavit of the defendant, showing
that the defepdant has an alibi for the time and place sought to be
established at the trial as the time and place the defendant participated ;
in or committed the crime, the court shall continue the case for not less

than five deys.

1028.8. The defendant may offer evidence by his own testimony

without complying with the provisions of this chapter.

1028.9. Neither the notice of alibi nor the demand for a notice of
alibi is admissible as evidence. No reference or comment may be mede
before the Jury concerning:

(a) The contents of a notice of alibi or the contents of a demand
for a notice of alibi.

(b) Whether or not a notice of alidl or a demand for a4 notice of
alibi was served and filed.

Nothing in thie section is intended to prevent the court from
examining & notice of alibi and demand for a notice of alibi for the purpose
of ruling on the exclusion of evidence under Sections 1028.5 and 1028.6

of this code.
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RECOMMENDATION OF THE CALIFORNIA LAW
REVISION COMMISSION

Relating to Notice of Alibi in Criminal Actions

A defendant in a criminal action may attempt to establish by an
alibi that he was at some place other than the scene of the crime at the
time the erime took plece and, therefore, that he could not have committed
the crime. The tesﬁmn:.r concerning the alibi may take the prosecution
completely by surprise. This surprise elidi testimony, when based on
perjury, mey result in an unjust acquittal. For example, at the trial
the defendant may, for the first time, claim that he was outside the state
or the commnity et the time the crime was committed. If the defendant
mekes such a claim the prosecution hes little or po opportunity to investi-
gete the facts surrounding the alibi. There may be no time to checit
either the credidility of the alibi witnesses or the accuracy of their
statements. It may be impossible, for lack of time, to procure the
necessary witnesses to disprove the fictitious alibi.

On the otber hand, if the prosecution has sufficient notice that
an alibi defense will be asserted at the trial, an investigation can be
made of the alibi prior to the trial. In many cases the investigation
will reveal whether or not the alibi is true. If the defendant has a
bona fide alibi he will not be barmed by giving previous notice of his
intention to rely on it. In fact, by so doing, he mey be relieved of

the burden and annoyance of & trial. If the investigation establishes
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that the alibi is true, the criminal action cen be dismissed. On the
other hand, if the alibi is without merit, the investigation may disclose
thet fact end the prosecution will have sufficient time to prepare a
rebuttal.

Fourteen states, by statute or ecourt rule, require the defendant to
give notice a apecified nuwber of days priof to trial 1f he intends to rely
upon en alibi defense. These notice of alibi laws have met with general
approval in the states where they have been adopted and appeer to be
successful in nmeeting the problems for whick they were designed.

The Commission Zh#s concluded that under certain circumstances the
defendant in & criminal action should be required to give notice of his
intention to rely upon an alibi and mekes the following recommendations:

1. The defendant should be required ic give notice of alibi only in
those cases where the prosecuting attorney makes a written demand for a
notice of elibi. The demsnd should include 2 statement of the specific
time and place the prosecution intends to present at the trial as the
time when and place where the defendant participated in or committed the
crime, 'The prosecuting attorney should be suthorized to specify more than
one time and place in his demand for & notice of alibi if there are several
acts material to the crime which occurred at different times or places.

Moet states having notice of elibl statutes require the defendant
to give a notice of alibl in any cese where he intends to rely upon an
alibi. However, in California generally the indictment or information
need not state the precise time at which the offense was committed and,
even where the indictment or information does state & specific time as the

time of the cormission of the crime, the time thus specified usually is
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preceded by the words "on or about” or is otherwise accompenied by words
of extension. Thus the defendant has no assurance that the prosecution
will show at the trial that the crime was comitted at the time stated in
the indictment or information. The Commission has concluded that, if the
prosecuting attorney believes the case 15 one where the defense of alibi
might be used, he should be required to initiate the proceedings by meking
2 written demand specifying the time and place the prosecution intends to
present at the triel as the time when and place where the defendant
participated in or committed the crime. The defendant can then give =2
notice of alibl if he has an alibi for the time and place specified in the
demand.

2. The demand of the prosecuting attorney for the notice of alibi
alzo should state the neme and address of esach witness upon whom the
prosecution intends to rely to establish the defendant's presence at the
scene of the crime. If the defendant is required to reveal the identity
of his alibi witresses (as the Commission recommends), the Commission
believes that the prosecution should be required to reveal the identity of
the witnesses the prosecution will use to establish the presence of the
defendant et the scene of the crime. The Commissicn recognizes that the
defendant is entitled to a transcript of the testimony given at the grand
Jury proceeding or a transcript of the depceitions and testimony taken at
the preliminary examination. However, this does not necessarily meen that
the defendant is informed of the identity of the prosecution's witnesses.
There may be & waiver of the preliminary examination or, if the offense is
one triable in an inferior court, there will be ne grand jury proceeding or

preliminary examination. Furthermore, in those cases where there is a grend
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Jury proceeding or a preliminary examination, the prosecution very often
presents only enough evidence to obtain an indictment or te support an
information and this, being the minimmm, dces not necessarily include all
the witnesses who will be presented at the trial toc establish the presence
of the defendsnt at the scene of the crime.

Under the procedure used ir some states, the prosecution is not
required to give the names of its witnesses until after the defendant hes
filed his potice of alibi. However, the Commission believes that the
prosecution should be required to list its witnesses in its demand for s
notice of alibi. This is & practical way of keeping the procedure from
becoming too cumberscme. Moreover, since the demand is a discretionary
metter with the prosecution, the prosecutor need not make the demand if he
concludes that the disclosure of the names of his witnesses is not worth
the information he may receive in return. Since this is true the Commission
believes that this recommendastion is fair to both the defendant and the
prosecution, even in those cases vhere the defendanit dces not intend to rely
on an alibi.

3. The defendant's notice of alibi should include (1) the place at
which the defendant claims to have been at the time stated in the prosecuting
attorney's demand and (2) the name snd address of each witnese upon whom the
defendent intends to rely for alibi evidence. The prosecution cannot meke
a satisfactory investigation of the cleimed alibi unlees it is furnished
with this information.

4, Alibi evidence should be excluded at the discretion of the trial
court if the defendsnt fails without good cause to file the reguired notice

of alibi safter receiving the demand from the prosecuting attorney. By
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placing the exclusion of alibi evidence within the discretion of the trial
Judge the effect of the statute can be avoided in those cases where a strict
application might result in an unfair trial.

5. The defendant should be asllowed to give alibi testimony himself,
notwithstanding his failure to file and serve the required notice of alibi.
The alibi statutes in other states make no distinction between excluding
the testimony of witnesses and excluding the testimony of the defendant.
But the notice of alibi is intended only to preciude the use of surprise
alibi witnesses when the prosecution hae insufficient time to investigate
the credibility of such witnesses and their statements. The prosecution
should be able to make an adequate investigation of the credibility of the
defendant without a notice of alibi. An uncorroborated alibl will be of
slight value to the defendsnt end, therefore, the objective of the statute
will be realized even though the defendant is permitted to give alidbi
testimony himself.

6. If the defendant serves a notice of alibi and relies upon alibi
evidence at the trial, the triel court should be suthorized, in its
discretion, to exclude the testimony of any witness for the prosecution
concerning the presence of the defendant at the time and place specified in
the demand for the notice of elibi unless such witness was listed in the
demand or good cause 1s shown why such witness wes not so listed. The
prosecution should be subject to the same panction as the defendent to
insure compliance with the terms of the statute.

7. The notice of alibi and demand for the notice of alibl should be
inedmissible as evidence and nc reference or comment should be allowed in

the presence of the jury as to the fact that a notice or demand was served
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or as to the contents thereof. Under a notice of alibi statute, the
defendant is forced to give a notice of alibl at a time prior to the trial
in any case where he helieves that he may rely upon an alibi at the trial.
The Commission believes that, if the defendent decides at the itrial that he
does not want to rely upon an alibl defense, the fact that he geve &

notice of alibl to protect his right toc uee alibi testimony should not be
used against him. For example, after giving a notice of elibi, the
defendant may discover that his alibi witness has & criminal record and a
poor reputation. Under these circumstances, the defendent may decide not to
use the alibi defense because 1t might cesuse the jury {to discount his entire
case. The defendant should be similarly protected where be uses an alibi
defenge at the trisl but decides not to use one of the witnesses listed in
his notice of alibi. The defendant may discover, for example, that oze of the
witnesses he listed in his demand has a bad reputetion and might cause the

Jury to reject the testimony of all the alibi wiinesses.
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