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Attached 1s a draft of my suggestion es o a
statute on the above subjeet,

he statute contesplates that section 1033.5 of
the Civil Code would not be repesied.

1 submit the foliowing argwsents in support of
the spproach repressnted by this suggestion:

1. The approach 1s sonsiatent with the law presently
appllicable t¢ Sccessions Lo personal property {Civsl Code,
sections 1025 - 1033). In my opinion, the problems iuvolved
in accessions G real property ere ne mere complex than
thoas involved in agcessions o perssnal property.

2. 1n contrast, I have not found any instance of &
"selief oriented” statute in the Civil Code. In my opinion,
the statute presently under consideraticn uy the Commission
#ould represant a substantial departure {rom the existing
ashems of ocur law =~ for which, fran » 1 GBu BeEe NO Jub~
stantisl reason.

3. A “velfef orlented” statute has ssveral substantial
disadvantages, among which are the followin,:
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2, 1t would encoursge litigation, The right
glven 18 not "to remove an improvement,” or “to pay
for the lnprovesent in return for olesr title to the
whole,” or “to pay for the land in return for s deed,”
but 4t Lo & right to Dring & law sult, at sthe end of
whioh {(perhaps as much ss five years in the future)
one of the above subatantive rights would bde sstablish-
sd, While the partiss could stilli adjust their
reapective rights without iitigsation; the party whc
had the burden of going forward with the suit weuld be
at a bergaining disadvantagae. Also, the parties would
be sncouraged to apend thelir time speoulatiog as to
which would come off the better before 2 auperior
aourt Judgs vather than cencentrating on the real peoint
at issue) namely, the respeetive valiues of tha improve-
ments and the land.

B, 1t plases too mueh diseretion in the trial
Judge. The triml cowurt is glven no rules to apply in
adjusting the "squities” of the parties; and there are
no Tules te guids an appellate court in revieswing the
Judgaent below. In my Judgment, beasd on ay cbssrvae~
tlon of the manner in whilch Jjustice i1z dispensed in the
trial courta, this ia & very dangerous thing; and in
adopting sush sn spprosck, the Commission would be
aponsoring « highly wilessirable reform, pregnent with
the possibility of insgquitable resuitas,



Add a new Ssetion 1013.6 to the Civil Code pro-
viding as follows:
“Seetion 1013.6

{8) 1f tsprovements affixed to the land of
acother under the circumstances deascribed in Section
1013.5 camot be removed, or if the aggregate of the
valug of (he laprovessnts after remcval and the value
of tha iland would be substantially less than the
value of the land as itaproved, the owner of the land
sy eleot sither: (1} to soquire the isprovements
Ly reisburaing the person who aff'ixed thex for their
value, less any sum due to the owimer from such person
for the use and .cupation of the land, or (2) to eon-
vey the labd %o auch person upon payment to the owner
of the value of the land without the improvements plus
any sue due to the owner from such person for the use
and ocoupation of the land,

{v) I the cwner slscts to scquire the improve-
sents pursusnt te this awction, title te the improve-
sonts shall veat in the owner upon payment to the peraon
who affixed the Luprovements of the sum apecified (n
audbseotion (&) of this section and auch Peraon must
sxacute sand deliver to the Owmar a colivaymne of such
lzprovesents, acknowledged or proved efore an officer
authorised to take acknowledguants ef conveysnces of
rsal propervy.



{c} if the owner elests to sonvey the land to
the pereon who affixed the ilaprovements, he shall
sarve written notice of such election wpon such person
and 1f, within 30 dayas sfter the zervice of such
netice, suth person shall pay te the cwner the sum
apecifisd in subsection (&) of this sestion, the
owner @ust execute and deliver tc such peraocn & con-
veyaiwe of the land, aciknpuladged or proved before mn
officer avihorized tu take asinouledgments of sonvey~
snces of real property.

If such sus is not paid tc the cwner within
such period of 30 days, title tc the lmprovements chall
vest In the owner and the parscn who allixed the ilapreve-
mants must execute snd deliver (0 the cwmer a conveyance
of the lsprovements, seknowledged or proved afore an
officer authoriied Lo talkle ackaowledgments of convey~
shees of real property.

{d) If the iaterest of the owner in the land, or
the interest of the person whoe affized the impreve-
manta in suoh laproveaents, li stcunberad, the smount
payable to the cwner or to suth parson, as the dame
may be, shall de firat sppiled to the discharge of
auh enoumbier e,



