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Date of Meeting: June 15-20, 1959
Date of Memo: June 9, 1959

MEMORANDUM NO. 3

Subject: Study #38 - Inter Vivos Rights in Quasi-Community
Property

Attached is a draft of a bill on this subject prepered pursuant
to action taken by the Commission &t its May meeting. This Memorandum

comments on the provisions of the bill and related matters.

Civil Code Section 164. The substantive changes made in the
language which remains in this section were approved at the ua.y meeting.
We have transferred the remainder of the section to proposed new Civil
Code Section 164.3. The resson for the transfer is set forth in
discussing that section infra.

Civil Code Section 16L.1. This section has been drafted in

accordance with the view expressed st thé May meeting that there ought
to be a pection in the Civil Code giving & label to property owned by
persons domlciled in this State who acquired it during marriage while
domiciled elsewhere. The term "quasi-comminity property” was suggested
at the meeting and appears to be guite sultable for this purpose. The
following points should be noted in considering this section:

1. Bection 164.1 makes it clear that property acquired while
domiciled elsewhere becomea guasi-community property immediately upon
acquisition of a demicile in thie State. This, of course, is directly

in the teeth of the rationale of the Thornton case. HBowever, the
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consequences of this transformation are spelled out in the other sections
in the bill, which the Commission has already adopted in principle, and
these are no different than they would be in the absence of Section 16L.1.

2. As Section 164.1 1s drafted the property in question would
continue to be quasi-commnity property, at least insofar as Californie
is concerned, if the acquiring spouse, having become domiciled in
California, later becomes domiciled in a noncommunity property state.

3. As drafted Section 16L.1 epplies only if the acquiring spouse
is still married when he establishes his domicile here to the person to
vhom he was married when he acquired the property. Thms, if a man were
divorced in New York and later moved tc¢ Californisa bringing with him the
proceeds of his eernings during his New York marriage, his ex-wife would
have no rights thereinh under Section 164.1 or any other provision of the
Civil Code.

4, A question which has occurred to ue in the course of drafting
Section 164.1 is whether it should be applicable only if the non-
acquiring spouse as well as the acquiring spouse becomes domiciled in
California, on the theory that California is interested in extending
quasi-coammunity property benefits and protection only to its domieiliaries.
If this view were taken it would probably be necessary, to make it clesr
that the common law rule that the demicile of the wife is that of the
husband does apply in this situation, to add to the section some such
language as "For the purposes of this section the domicile of a person
in this State shall be determined as though such person were not

married."”
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Civil Code Section 164.2. This section is new to the present

draft. It is added to €ill what would appear otherwise to be a gap
in California law respecting the nature or status of real property
in this State acquired during marriage by either husband or wife
vhile domiciled outside of this State where no domicile in this State
bas subsequently been ccquired. In this comnection the table set
forth in Appendix A of th!s Memorandum will be of some interest. As
is there indiceoted, the Civil Code, as proposed to be revised, will
contain no provision defining the nature or status of property acquired
during marriage in the following cases:
1. Californis domicilicry acquires real property in
apother State.
2. HNon-Cslifornia domiciliary acquires renl property in
another Stete and remains domiciled there.
3. Nom-California domiciliary acquires real property
in another State and later becomes domiciled here.
4. Non-Californis domiciliary acquires personscl property
in Colifornie and remnins domiciled outside Colifornia.
5. Non-Colifornia demieiliery acquires perscnal property
in another Stote and remains domiciled elsewhere.
1f a case were to arise in a California court involving property in
any of these five categories, the court would find no direction in
the Civil Code as to how such property should be treated. As to
renl property located cutside Callfornia the court would doubtlees
apply the common law choice of law rule that the low of the situs of

the property determines the interests in it. (Incidentally, &s we
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discussed aof the May meeting, he would probably find that the situe
state would attempt to crecte an interest therein on the part of the
gpouse identical with or anslagous to the spouse's interest in the
consideration paid for the property.) As to personal property, the
choice of law rule is less clear; in an earlier day reference would
have been mode to the law of the domicile of the persca acquiring
the property but the more recent trend is to refer the question to
the law of the situs of the property at the time of its oscquisition.
It is probebly just as well not to attempt to deal in the Civil Code
with property in the five categories listed above, although an
argument conld be made that California should deel by statute with
property in category No. } -« 1.e., where a non-California domiciliaxy
ncquires personnl property having o situs in California and remnins
domiciled outside Californie. One difficulty with this last would be
that the problem of the "situs” of personal property is o difficult

one, particularly in respect of intangibles.

Civil Code Section 16k.3. This language has been tramsferred

from Section 164 with minor changes in form but none, we believe, 1n
substance. Placing the langunge in & seperste section is intended to
make it applicable to all litigation in California courts where the
acquisition of property by & married woman is involved ~-- that is,

to all of the categories of property listed in the table in Appendix A.
If the Commission guestions the desirability of doing this either of
two things might be done: (1) the langunge could be moved back into

Section 164, in which case it would be somewhaot unclear, we think,
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whether or not it would apply to all types of property listed in the
table in Appendix A; or (2) Section 16L.3 could be revised to state

specifically the kinds of cases in which the presumptions involved

would be applicable.

Civil Code Sections 146, 172b, 172c, 1238, 1239, 1245 and

Revenue snd Taxntion Code Sections 15301, 15302 and 15303. These

sections were approved in principle at the Mey meeting; the only change
in this draft is that the sections are revised to speak in terms of
"quasi-commmnity property." It should be noted thet whenever this
term is used it could be followed by "as defined in Section 164.1 of
this code” [or "of the Civil Code"}. This longer phrase would be
somewhat clumsier and should, we think, be avoided if possible.

The omendment to Civil Code Section 1239 should nct be necessary
since, by definition, separate property does not include quasi- commnity

property. However, it is probably desirable to make thia explicit.

Probate Code Section 201.5. This is new in the present draft.

The proposed revision is made possible by the new definition of
quasi-commnity property. There is scme question we believe as to
whether Probate Code Section 201.5 should contimue to contain the
sentence:

A1l such property is subject to the debts

of the decedent and to administration and

disposal of the provisions of Division 3 of

this Code.
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In its 1957 report the Commission said:

Section 201.5 should also be revised to

make it clear that all property to which

it applies is subject to the debts of the

acquiring spouse and to administration in

bhis estate. Since the property was that of

the acquiring spouse prior to his death it

should be chergeable with all of his or

her debts and putting it into the estate

will meke it easier for creditors to reeach it.
Under the revisions now proposed by the Commission the property in
question will be somewhat less "that of the acquiring spouse prior
to hig death" than heretofore. If ell or part of the commnity
property 1s not subject to the debts of the decedent and to adminis-
tration in his estate, there may be a question as to whether guasi-

community property should be.

Probate Code Section 201.6. This proposed amendment reflects

the point made eariier, that once property becomes guasi-commnity
property by the operation of Civil Code Section 164.1 it remains
such and is thus subject to Probate Code Section 201.5 even though
the scguiring spouse has changed his domicile from California to

another State prior to his death.

Inheritance Toxation of Quasi-Commnity Property. At the Moy

meeting Mr. Balthis raised the question whether the Commission should

reconsider the recommendation which it made in 1957 that transfers
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&t the time of death of 201.5 property from the wife to the husband
be subject to the inheritance tax to the extent of one-half thereof.
He pointed out that this treats transfers of guasi-commnity property
from the wife to the husband differently for inheritamce tax purposes
than such transfers of compmnity property. In the Commission’s 1957
recommendntion 1t said on this point:

The latter [1.e., commnity property] rule

is in the nature of o "throwback" to the pre-

1957 theory of commnity property end doubtless

reflects the view that in most cases the

commnity property of spouses is traceable

to the husband's earnings and therefore ought

not to be toxed when it is tranaferred to him

at his wife's death. This view has no applica-

tion, of course, to Section 201.5 property in the

wife's estate which was her sole property until

her death. Hence, the Commission, while pro-

posing revisions which treat Section 201.5

generally like community property for inheritance

tox exemption purposes, has not done so in this

case.
Under the changes now proposed to be mnde it will be less true thot
the property in question is the wife's "sole property until her
death."” This may suggest the desirability of reexomining the
Commission's 1957 view of the motter.

Reepectfully submitted,

John R. McDonough, Jr.
Executive Secretary
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- APPERDIX A :}

STATUS OF PROPERTY ACQUIRED BY MARRIED PERSONS A3
PROVIDED IN CIVIL CODE AS PROPOSED TO BE REVISED

Property Acquired While Property Acquired While Domiciled
Domiciled in Californis Elsewhere

Status Prior to Acquiring Status After Acquiring
Spouse Becoming Domiciled Spouse Becomes Domi-
in Califoraia ciled in California

Personal Real Personal Real Personnl
Prcperty Property Property Property Property

Cal Other Cal Other Cal Other Cal Other Col Other

Real
Property
Cal Other
Property Sep Sep
Acquired 162, 162,
Before 163 163
Marriage
Property
Acquired
During  Sep Sep
Morricge 162, 162,
by Gift 163 163
Device
or
Bequest
Property
Otherwise
Aequired CP No
During 16L  Prov
Marriage

Sep 8ep Sep Sep Sep Sep Sep 8Sep Sep Bep
162, 162, 162, 162, 162, 162, 162, 162, 162, 162,
163 163 163 163 163 163 163 163 163 163

Sep Sep Sep ©Sep Sep Sep Sep Sep Sep Sep
162, 162, 162, 162, 162, 162, 162, 162, 162, 162,
163 163 163 163 163 163 163 163 163 163

cP c? Sep HNo No Yo Q-CP No Q-CP Q-CP
164 164 16L.2 Prov Prov Prov 164.1 Prov 16k4.1 164.1

Proposed Civil Code § 164.3 would, as drafted, apply to every

Sep
cr

Q-CP

No prov =

type of property listed
Separate Property
Commnity Property
Quasl-Community Property
There 1s no section in the Civil Code which defines
the charncter of this property as among separate

property, commmity property or quasi- commnity
property

All numbers are numbers of sections of the ivil Code




[Revision
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[Proposed
new revision
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Section
164.3
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#38 C 3 6/9/59

An act to add Sections 164.1, 164.2, 164.3, 172b and 172c to

the Civil Code, to amend Sections 1k6, 164, 1238, 1239

and 1265 of said code, to amend Sections 201.5 and 201.6

of the Probate Code, to repeal Section 201.8 of said code

and to amend Sections 15301, 15302 and 15303 of the

Revemue and Taxation Code, all relating to property

acquired by persons during merrisge at & time when they

were not domlciled in this State.

The people of the State of California do emact as follows:

SEC. 1. Section 164 of the Civil Code is amended to read:

16%. All other real property situated in this Stote end

all personal property wherever situated acquired afeer Juring

marriage by either husband or wife, or both, while domiciled in

this State éaeluﬁiag—reé&-greger%yhsi#uaéeé-iarthis-S§ate-aaﬂ
persana&-prapertyhvherever—aitua%edg-heretefere-er—hereafter
aeqairedawhiie—dsnieile&-eisewherey-wh&ehﬁwauié-nat-havewheen
%he-separate-preger%y-ef-either-if-aequire&«whiie-éam&eiled—in
thig-Ssatey is commmity property. buk~oghenevsr-ARYy-¥eal-or-pereenal
pfepertyy-9rhaay—ia$eree%-theaeinserbeaeumhraaee-%hereeag-is
aequiredrby-a—maﬁrieﬂrwemaa-byhan-ias%rumeat—ia-writing;-the
?aesuagtiea-is-%hat-%he-same-is-her-aeparate-preper%y¢-ana-if

aeqaired«hy-suehrmarriearwamanrand—any—ether-persen-the

~1-
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presumpbicor-is-that-she-sakes-the-part-aequired-by-hery-os
sonanb-i6-oERORy-URiess-a-differeni-intention-is-eupransed
in-tho-ingbrumens;-exeepiy-that-vhan-any-of-suah-propesFsy
ig-aeguired-by-the-Busband -ard-wife-vhile-demiailed-in
thig-State-by-an-instrument-in-vwhigk-they-are-deseribed
a6-kusherd-ard-wifey-unless-a-difforent-intention-in-expressed
in-the-inckvrumenty-the-presunption-is-thas-sneh-propersy-is
She-somsuRity-property-of-said-husband-and-vifer--The-presump-
tieps-in-thic-gectien-menticned-are-eonelusive-in-favor-of
any-persen—deal;ng-in-gpeé-:nith-anﬁ-:er-s-vsluahle-aenséiera—
tion-with-such-married-vopan-cr-her-iegal-represcutasives
er-EueeCEROFS-Ln-interesty-and-regardless -of-any-charge-1in
her-marital-ctatuc-afber-acquisition-ef-said-property-

In-eases-where-a-parried-voman-has-eonveyedy-or-shall
hereafier-aonveyy-Foal-property-which-she-sequired-priow-5o
May-19y-1889-the-husbandy-or-his-heirs-or-assignsy-of-suek
mar?iad-woman,-shall—be-harred-ﬁren-aemmeneing-er-maiataiaiag
any-aatiaa-te-shsw-that-saiﬁ—real—propertyawas-semnunity
gregerty,-er-te-zaaever-saiéoreaé-preperty-fraa»aaé-after
eae-year-fseurtha—filing-ﬁeg-raeerd-in-ﬁhe—reeerﬂe?ls-effiae
of-puch-eonveyaneesy-respeetively-

Within the mesning of this section real property includes

a leasehold interest in real property.

SEC. 2. Section 164.1 is added to the Civil Code, to

read:




."-\

e

ﬁr

164.1. All real property situated in this State and sll
personal property wherever situated heretofore or hereafter

{New per _
discussion (a) acquired during marriege by either husband or wife or

gem] both while domiciled outside of this State which would have
been the community property of the person acquiring it and
his spouse hed such person been domiciled in this State at the
time of its sequisition or (b) acquired in exchange for real
or personal property wherever gitunted and so acquired, becomes
quasi-commnity property when, guring such marriage, the
acquiring spouse breomes domiciled in this State. Property
scquired in exchange for quasi-commnity property is also
guasi-commmnivy property.

-1ithin the meaning of this section real property includes

a lemschold interest in real property.

SEC. 3. Section 164.2 is added to the Civil Code, to reed:
16L.2. PExcept as provided in Section 16k.1 of this code
[ Hewl and in Section 201.6 of the Probete Code, all real property
gsituated in thie Btate acquired during marrioge by either
husband or wife or both while domiciled ocutside of this State

is the separate property of the spouse Or spouces acquiring it.

SEC. 4. Section 164.3 is added to the Civil Code to read:

{ Pransferrad
from Section 164.3. Whenever any real or personal property or any

16k with some
chonges in interest therein or encumbrence thereon is acquired by o

longuage . )
tut not married woman by an instrument in writing, there is a presumpiion

substance]
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thet the same is her separate property. If such property is
acquired by o married woman and any other person by an inatru-
ment in writing, there is a presumption that she takes the part
acquired by her as a tenant in common, unless a different
intention is expressed in the instrument; provided, that

when any such property is acquired by husband and wife while
domiciled in this State by an instrument in which they are
described as husband and wife, there 1s a presumption that

such property is the community property of the hueband and

wife, unless a different intention is expressed in the instrument.

The presuxptions created in this section are conclusive in
favor of any person dealing in good faith and for a valuable
consideration with such married woman or her legal representa-
tives or successors in interest, and regardless of any change
in her marital status after the ccquisition of the property;
in all other éases the presumptions are disputable.

In casee where a married woman has conveyed, or shall
hereafter convey, real property which she acquired prior to
Mey 19, 1889, the husband of such married woman, or his heirs
or assigns, are barred from commemcing or maintaining any
action to show that the real property was cocmmnity property,
or to recover the real property from and after one year from
the filing for record in the recorder’'s office of such con-

veyances, respectively.
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SEC. 5. Section 172b is added to the Civil Code, to read:

172b. The spouse who originally acquired guasi-
commnity personal property has the management and control of
such property, with like absolute power of disposition, other
than testamentary, as he has of his separate estate; provided,
however, that he cannot, without the written consent of the
other spouse, make a gift of such property, or dispose of the
same without a valuable consideration, or seli, convey, or
encumber any such properfy which constitutes furniture,
furmishings, or fittings of the home, or clothing or weering

apparel of the other spouse or the minor children.

SEC. 6. Section 172c is added to the Civil Code, to read:

172¢. The spouse who originally acqguired guasi-commnity
real property has the management and control of such property,
but the other spouse, either personally or by duly suthorized
agent, muist join with the acquiring spouse in executing any
instrument by which such real property or any interest therein
is lemsed for o longer period than one yeer, or is sold,
conveyed, or encumbered; provided, however, that (a) Nothing
herein eonteined shall be construed to apply to a lease,
mortgage, conveyance, or transfer of real property or of any
interest in resl property between husband and wife; and (v)
The socle lease, contract, mortgage or deed of either spouse
holding the record title to such real property, to a lessee,
purchaser or encumbrancer, in good faith without knovwledge

of the marriage relation shall be presumed to be valid.

-5=
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No action to avoid any instrument mentioned in this
section affecting any property standing of record in the name
of either spouse alone, executed by him alone, shall be
commenced after the expiration of one year from the filing for
record of such instrument in the recorder's office in the
county in which the land is situste, and no action to avoid
any instrument mentioned in this section, affecting any
property standing of record in the name of either spouse
alone, which vas executed by him alone and filed for record
prior t¢ the i ime this act takes effect, in the recorder's
off- ce in the county in which the land is situate, shall be
cormenced after the expiration of one year from the date on

which this act takes effect.

SEC. 7. Section 1238 of the Civil Code is amended to read:
1238. If the claimant be married, the homestead may

be selected from the commnity property, the quesi-community

property or the separate property of the husband or, subject
to the provisione of Section 1239, from the property held

by the spouses as tenants in common or in joint tenancy or
from the separate property of the wife. When the claimant

is not merried, but is the head of a famlly within thc meaning
of Section 1261, the homestead may be selected from any of his
or her property. If the claiment be an ummarried persom,
other than the head of a family, the homestead may be

selected from any of his or her property. Property, within

the meaning of thie title, includes any freehold title,

B
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interest, or estate which vests in the claimant the immediate
right of possession, even though such a right of possession

is not exclusive.

SEC. 8. Section 1239 of the Civil Code is smended to read:
1239. The homestead cannot be selected from the separate
property of the wife, without her consent, shown by her making
or joining in making the declaration of homestead. This

section does not apply to guasi-commnity property originally

acquired by the wife.

SEC. 9. BSection 1265 of the Civil Code is amended to read:

1265. From and after the time the declaration is filed
for record, the premises therein described constitute a home-
stead. If the selecticn wes mede by & married person from

the commmity property, the quasi-commnity property or from

the separate property of the spouse making the selection or
jolning therein and if the surviving spouse has not conveyed
the homestead to the other spouse by a recorded conveyance
which failed to expressly reserve his homestead rights as
provided by Section 1242 of the Civil Code, the land so
selected, on the death of either of the epouses, vests in
the survivor, subject to no other liability than such as
exists or has been created under the provisions of this
title; in other cases, upon the death of the person whose

property was selected as a homestead, it shall go to the
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heirs or devisees, subject to the power of the superior court

to essign the same for s limited pericd to the family of the
decedent, but in no case shall it, or the products, rents,
issues or profits thereof be held lisble for the debts of the
owner, except as provided in this title; and should the home-
stead be sold by the owner, the proceeds arising from such

gale to the extent of the value allowed for a homestead
exemption as provided in this title shall be exempt to the

owner of the homestead for & period of six months next following

such sele.

SEC. 10. Section 146 of the Civil Code ie amended to read:
i46. 1In case of the dissolution of the marriage by

decree of a court of competent jurisdiction or in the case

of judgment or decree for separate maintenance of the husband

or the wife without dissolution of the marriage, the court

shall meke an orxder for disposition of the community property

and the guasi-community property apd for the assigoment of

the homestead as follows:
One. If the decree is rendered on the ground of
adultery, incursble insanity or extreme cruelty, the community

property and the quasi-community property shall be assigned

to the respective parties in such proportions as the court,
from sll the facts of the case, and the condition of the

perties, may deem Just.

-8-




Two. If the decree be rendered on any other ground
than that of adultery, incurable insanity or extreme cruelty,

the commnity property and the gquasi-community property shall

be equally divided between the parties.
Three. If z homestead has been selected from the

commnity property or the quasi-commnity property it may be

assigned to the party to whom the divorce or decree of separate
maintenance is granted, or, in cases where a divorce or decree
of separate maintenance is granted, or, in cases where & divorce
or decree of separate maintenance is granted upon the ground of
incurable insenity, to the party against whom the divorce or
decree of separate maintenance is granted. The essigmment
may be either absolutely or for a limited periocd, subject,
in the latter case, to the future disposition of the court,
or it mey, in the diecretion of the court, be divided, or be
sold and the proceeds divided.

Four. If & homestead has been selected from the
separate property of either, in cases in which the decree is
rendered upon any ground other than incurable insenity, it
shall be mssigned to the former owner of such property, subject
to the power of the court to assign it for a limited period to the
party to whom the divorce or decree of separate maintenance is
granted, and in cases where the decree 1s rendered upon the
ground of incurable ineanity, it shall be assigned to the
former owner of such property, subject to the power of the

court to assign it to the party against whom the divorce or
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decree of separate maintenance is granted for a term of years
not to exceed the life of such party.

This section shall not limit the power of the court
to make temporary assignment of the homestead at any stage of
the proceedings.

Whenever necessary to carry out the purpose of this
section, the court may order a partition or sale of the

property and a division or other disposition of the proceeds.

SEC. 11. Section 201.5 of the Probate Code is amended
to read:

201.5. Upon the death of any married person domiciled
in this State one-half of the feliewiag-preperty-in-his-essate

quasi-community property shall belong to the surviving spouse

and the other ome-~half of such property is subject to the
testamentary disposition of the decedent, &nd in the absence
thereof goes to the surviving spouse:--alil-persenci-propersy
wherever-aituated-and-a;l-zeal-preperty-situa%ed—in-this
State-heretofere-or-hevenfier-{a)-aequired-by-she-decedens
while-demieiled-elsevhere-whick-wonld-have-been-the-commaity
prepersy-of-the-decedent-and-the-gurviving-epeuse-had-the
decedent-been-domieiled-ia-this-Biate-at-she-time-af-ita
aequisision-o¥-{b)-sequired-in-eichange-for-veat-or-persennd
properiy-wherever-situated-nnd-go-aequired. All such property
is subject to the debts of the decedent and to administration

and disposal under the provisions of Division 3 of this codse.

=10~




[ New]

[Approved

May meeting]

[Approved
in prin-
ciple at
Mey
meeting]

(\

C ®)
As-dsed-in-this-seetion-persenal-preperty-dees-not-inetude-and
real-preperty-doee-inelude-ieasehold-interessc-2a-read

properEy-

SEC. 12. Section 201.6 of the Probate Code is amended

to read:

201.6. Upon the death of any married person not domiciled

in this State who leaves a valid will disposing of real. property

in this State which i not the commmnity property or the guasi-

commanity property of the decedent and the surviving espouse,

the surviving spouse has the same right to elect to take a

portion of or interest in such property against the will of
the decedent as though the property were situated in decedent's
domicile at death. As used in this section real property

includes leasehold interests in real property.

SEC. 13. Section 201.8 of the Probate Code 1s hereby

repealed.

SEC. 14. Section 15301 of the Revenue and Texation Code
is amended to read:

15301. In the case of & transfer to either spouse by

the other of community property $e-either-speusge or quasi-

commanity property one-half of the property transferred is not

subject to this part.

-11-
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SEC. 15. BSection 15302 of the Revenue and Taxation
Code is amended to read:

15302. If any commmnity property Or quasi-community

property is transferred to a person other then one of the
spouses, all of the property transferred is subject to this

part, and eaech spouse is a donor of one-half.

SEC. 16. Section 15303 of the Revemue and Taxastion Code
is amended to read:

15303. If the separate property of either spouse is
transferred by agreement into the community property of both
spouses:

(a) One-half of the property transferred is subject
to this part as a gift from thelspouse whose property it was
to the other spouse, and the other cne-half is not subject to
this part.

(b) The one-half which is subject to this part is
the one-half of the community property which is not subject
to Part 8 of this division on the death of the spouse whose
separate property is transferred.

(c) If the wife is the spouse whose separate property
is transferred, and upon her death and survival by her husband
the entire community property passing to her husbend is not
gubject to Part 8 of this division, the one-half of the
separate property not subject to this part under subdivision {a)
is subject to this part upon the death of the wife as a gift

from the wife to her surviving husbend at the time of her death.

-12-
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Neither this section nor this part applies to quasi-

commnity property which is transferred by agreement into

cammunity property.




