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Date of Meeting: May 15-16, 1959
Date of Memo: May 6, 1959

Memorandum No. 2

Subject: Study #2L - Confirmetion of Partition Sales

Attached are two memorande dealing with this sublect.
The first is addressed to the question, raised by Mr. Palthis
at the April meeting, whether Probate Code Section 785 spplies
to public sales of property of decedent's estates. The second
memorandum sets forth proposed new sections of the Code of
Civil Procedure to govern the conduct and confirmation of partition
ssles, drafted pursuant to action taken at the April meeting.
Copies of these memorands are being sent to Messrs. R. E.
Allen of Los Angeles, California, Joseph D. Cocper of Oakland,
California; and Probate Commissioners Howard Benson of Alameda County,
Otho Lord of Los Angeles County, and Eugene H. O'Donnell of
San Francisco County, with a request that they review the
proposed legislation and let us have their views, hopefully

in time for consideration at ihe May meeting.
Reapectfully submitted,

Glen E. Stephens
aAgsistant Executive Secretary
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Memorandum

Subject: Study No. 21 - Confirmation of Partition Sales

4t its April meeting the Commission concluded that by
virtue of the last sentence of Code of Civil Procedure Section
775 Probate Code Sections 760, T6L, T61.5, 780, 782, 783, T8k
and 785 are applicable to private partition sales. It was
decided that the present ambiguity on this matter should be
eliminated by deleting the last sentence of Code of. Civil Procedure
Section 775 and putting in the Code of Civil Procedure provisions
gimilar to those sections of the Probate Code which the Commission
concluded are applicable to private partition sales.

In this connection Mr. Balthis called the Commission's
attention to the fact that there exists some question as to
whether Probate Code Section 785 epplies to both private and
public sales or only to private sales. This, of course, would
have a bearing on the language which should be used in the
parallel provisions to be inserted in the Code of Civil Procedure.
Accordingly, this memorandum is directed to the guestion raised
by Mr. Balthis.

Probate Code Section T84, by its terms, applies only to
private sales of real property, beginning "No sale of real
property at private sale shall be confirmed by the court unless

. . . ." The provisions of Section 785, however, do not




specifically indicate whether that Section applies only to private
sales or to public auction sales as well; it begins merely "Upon
the hearing the court must examine imto. . . It might be
argued that a literal reading would indicate that the two
sections should be considered as & unit, the scope of which is
limited to private sales by the terms of Section 784. Thie
construction is buttressed somevhat by the fact that no reason
is immediately apparent why the requirements of Sectlon 784
should be applicable to private but not to suction sales if the
requirements of Section 785 are applicable to both types of
sales; that is, the seme reasons for so restricting Section T84
appear to apply to Section 785. Indeed, the provisions found in
Section 785 for the acceptance of higher bids made to the court
seem less sppropriate for the confirmation of suction sales than
of private sales, since as & practical matter this would result
in a "second auction” at the hearing.

However, a review of the legislative history of Sections
784 and 785 of the Probate Code leads to the conclusion that
Section T85 applies to both private and suction sales of real
property. Sections 784 and 785 were derived from former Code
of Civil Procedure Sections 1550, 1552 and 155k. As these
sections were codified into the Code of Civil Frocedure in 1872
they read:

1550. No sale of real estate at private sale shall
be confirmed by the Court, unless the sum offered is at

least ninety per cent of the appraised value thereof,
nor unless such real estate has been appraised within one




year of the time of such sale. If it has not been so
appraised, or if the Court is satisfied that the appraise-
ment i1s too high or too low, appraisers must be appointed,
and they must make an appraisement thereof in the same
manner as in case of an original appraisement of an
estate. This may be done at any time before the sale

or the confirmation thereof.

1552. The executor or administrator, after making
any sale of real estate, must make a retuwrn of his
rroceedings to the Probate Court, which must be filed
in the office of the Clerk, at any time subsequent to
the sale, either in term or vacation. If the sale is
mede at public auction, and the return is made end
filed on or before the first day of the next term there-
after, no notice is required of such retwrm or of
the hearing thersof, but the hearing may be had upon the
first day of the term, or any subsequent day to which
the same may be postponed. If the sale be not made
at public auction, . . . the Court or Judge must fix
the day for the hearing, of which notice of at least
ten days must be given by the Clerk, . . . and must
briefly indicate the land socld, the sum for which it
was sold, and must refer to the retwn for further
particulars. Upon the hearing, the Court must examine
the return and witnesses in relation to the same,
and if the proceedings were unfeir, or the sum bid
disproportionate to the value, and if it appear that
& sum exceeding such bid at least ten per cent,
exclusive of the expenses of & new sale, may be
obtained, the Court may vacate the sale and direct
another to be had, . . . if an offer ten per cent -
more in amount than that named in the return be
made to the Court in writing, by a responsible person,
it is in the discretion of the Court to accept such
offer and confirm the sale to such person or to
order a new sale. (emphasis added)

1554, If it appears to the Court that the sale
was legeliy made and fairly conducted, and that
the sum bid was not disproportiomate to the value
of the property sold, and that a greater sum, as
above specified, cannct be obtained, or if the
increased bid mentioned in Section 1552 be made
and accepted by the Court, the Court must make an
order confirming the sale, and directing conveyances
to be executed. . . .

Note that the provisions similar to those now found in Probate




Code Bection 785 with respect to sales at higher bids were then found in
Section 1552. The provisions of that Section with respect to notice of
bearing make it quite clear that that Section applied to both private and
public auetion sales. Subsequently, in 1880, the second and third
sentences of that Section were deleted and & new sentence substituted
which read:

A hearing upon the return of the proceedings mey be
asked for im the return or by petition subsequently, and
thereupon the Court or Judge must fix the day for the
hearing of which notice of at least ten days must be given
by the Clerk, by notices posted in three public places in
the county, or by publication in & newspaper, or both, as
the Court or Judge shall direct, and must briefly indicate
the land sold, the sum for which it was so0ld, and must
refer to the return for further particulars.

This change would not appear to affect the application of the Section to
both private and suction sales.

In 1931 Sections 1550, 1552 and 1554 were consolidated and rephrased
to form Probate Code Sections 784 and T85. These read:

784. When the executor or administrator makes a return
of his proceedings, the notice of hearing hereinbefore
provided for must briefly indicate the land sold, end must
refer to the return for further perticulars. HNo sale of
real property at private sale shall be confirmed by the court
unless the sum offered is et least ninety per cent of the
appraised value thereof, nor unless such real property has
been appraised within one year of the time of such sale. If
it hae not been so eppreised, or if the court is satisfied
that the appraisement 1s too high or too low, a new
appreisement must be had, as in the case of an original
appraisement of an estate. This may be done at any time
before the sale or confirmation thereof.

785. TUpon the hearing the court must examine into the
necessity for the sale, or the advantage, benefit and
interest of the estate in having the sale made, and must
examine the return and witnesses in relation to the sale;
and if it appears to the court that good reason existed for
the sale, that the sale was legally made and fairly conducted,
and complied with the requirements of the previous section,
that the sum bid is not disproportionate to the value, and it
does not appear that a sum exceeding such bid at least ten
per cent exclusive of the expenses of a new sale may be
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obtained, the court shall make an order confirming the
sale and directing conveysnces to be executed; other-
wise it shall vacate the sale and direct another to be
had, of which notice must be given and the sale in all
respects conducted as if no previcus sale had taken
place. But if a written offer of ten per cent more in
amount than that named in the return is made to the
court by & responsible person, and the bid complies with
all provisions of the law, it is in the discreticn of the
court to accept such offer and confirm the sale to such
person or to order a new sale.

A reasonable remding of these sections indicates that only the
second and third sentences of Section 784 are limited to private sales.
Fach section appears to refer beck to Probate Code Section 755, slso
codified in 1931, which reed (and still reads):

Except as provided by Sections 770 and 771 of this
code, all sales of property must be reported to the
court and confirmed by the court before the title to the
property passes. The report must be verified. Such
report snd & petition for confirmation of the sale must
be made within thirty days after each sale. The clerk
shall set the petition for hearing by the court and give
notiee therecf for the peried and in the manmer required
by Section 1200 of this code.{emphasis added)

In 1935 the first sentence of Section 784 was eliminated so thet
the entire section now clearly applies only to private sales. It is not
reasonsble to sssume, however, that by eliminating the first sentence of
Section T84 the Legislature intended to restrict the scope of Section T85.
Thus it must be concluded that Sections 784 and 785 continue independently
to refer back to Section 755 and that the requirements of Section 785 are
therefore not limited to private sales.

It should alsc be pointed out that Probate Code Section 756.5, which
provides for the acceptance of higher bilds mede to the court at the
hearing of & petition for confirmetion of sales of perscnal property,

specifically exempts personal property which has been sold at JulelER
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public auction. The fact that Section 785 contains no such sgpecific
exception may give rise to an inference that the Legislature intended
Section 785 to apply to both public and private sales. Also, it should

be noted that Code of Civil Procedure Section 784, which contains
provisions similar to Probate Code Section 785, is not restricted by its
terms to private sales and, indeed, under the construction given to it by
the Commission could apply only to partition sales at public auction. This
would appear to be mdditional evidence that the Legislature does not regerd
confirmetion of public auction sales as anomalous.

It should be noted, however, that sound arguments exist to the effect
that the purposes and advanteges of conducting a public auction sale are &t
least in part defeated if the results of such an auction ars to be subject
to subsequent bidding &t the time of the confirmation hearing. It may well
be that potential buyers might not attend and meke their highest bids at
a public auction if the hearing on confirmation of the sale is to be in
the nature of a second auction in court.

The Committee on Probate Law and Procedure of the Los Angeles Bar
Association has recently adopted resolutions recommending legisiation to
gpecifically provide that Probate Code Section 785 applies only to private
sales. It appears that these resolutions were adopted by the Conference of

State Bar Delegates in October, 1958.

Questions to be Resolved
The following questions should be resolved by the Commission:
1. Should the provisions of the Code of Civil Frocedure with respect

to bids and sales at the confirmation hearing be restricted to private
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sales? The matter should be clarified one way or another.
2. If this is done, shouwld corresponding changes be reccmmended in
the Probate Code even though this would go beyond the literal scope of the

Commission's assigmment in this matter?
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5/6/59
MIMORANTUM

Subject: Study #21 - Confirmation of Partition Sales

Proposed Legialation

The following draft of proposed legislation follows the Commigsion's
conclusion at its April meeting that the last sentence'of Code of Civil
Procedure Section 775 should be eliminated and new provisions be placed in
the Code of Civil Procedure similar to Probate Code Sections 760, 761,
761.5, T80, 782, 783, T84 mnd 765.

The ‘uggested new provisions follow closely the language of corres-
ponding Probate Code sections, with some changes which appesr necessary to
meke them appropriaste to privete partition sales.

It appears that Probate Code Section 785 is applicable to the
confirmation of both private end public suction sales from decedent's
estates (See accompanying memorandum.). On the assumption that the
corresponding provisions of the Code of Civil Procedure should also apply
to both kinds of seles, Code of Civil Procedure Section T8l hes been
amended to incorporate the sppropriste lenguage of Probate Code Section 785;
since the reference to Probate Code provisions in Code of Civil Procedure
Section 775 has been eliminated, smended Section 784 epplies to all
partition sales of real property.

Proposed new Section T84.5 of the Code of Civil Procedure 1s

gubstantially identical with Probate Code Section 784. Insertion of this
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Section necessitates some provision for an appraisal of property which is
to be s0ld at private sale; thus proposed new Sectlon 775.3 has been
added. In an effort to further parallel Probate Code procedures, it
provides for an eppralsal to be made by an inheritance tax appraiser.
Provisions of the Probate Code requiring an oath by the appraiser (§ 608)
and authorizing eppointment of three appraisers under certein conditions
(§ 605) were not included, however, since 1t was thought that such

procedures are unnecessary in the cage of partition sales.

PROPOSED LEGISIATION RE. PARTITION SALES

1. Aimend Code of Civil Procedure § 775 as follows:

All sales of real property made by referees under
this chapter mist be made at public auctlon to the
highest bidder, upon notice given in the manner required
for the sale of real property on execution unless in the
opinion of the court it would be more beneficial to the
parties interested %o sell the whole or some part thereof
at private sale; the court may order or direct such
real property, or any part thereof, to be sold at either
public auction or private sale as the referee shall Judge
to be most beneficial tc all parties interested. If
sold at public auction the notice must state the terms of
sale and if the property or any part thereof is to be sold
subject to a prior estate, charge or lien, that must be
steted in the notice. 3If-the-sale-is-erdeved-made-ad
either-publie-auetion-oxr-private-saley~the-sate-e5-
private-sale-shall-be-eondusted-in-the-manner-required
in-privaie-sales-of-real-property-eof-esintes-of-deecased
PeFseRs.

2. Pnect new Code of Civil Procedure Sections T7%5.1, T75.2, T75.3;
T75.4%, 775.5, 775.6 as follows:
775.1. In the case of & private sale of real property,
notice of such sale must be published pursuant to Section
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(parallels
Probate

Code Sec-
tion 762)

6063a of the Govermment Code in @ newspaper published in
the coumty in which the land or some portion thereof
lies, if there is one sc published; if ncne, then in
such paper as the court or judge mey direct, prior fo
the day on or after which the salg is to be made.

When, however, it appears from the appraisement thet the
value of the property to be s30ld does not exceed $500
the referee may in his discretion dispense with the
publication, and in lieu thereof post & notice of the
sale at the court houase of the county in which the land
or some portion thereof lies for two weeks before the
day on or after which the sale is to be made. The
property propoeed to be sold mist be described with

common certainty in the notice.

T75.2. In the cese of & private sale of real property,
the notice must state a place where bids or offers will
be received, Bt 2 day on or after which the sale will be
made, which day must be st least 15 days from the first
publication or posting of the notice, and the sale must
not be made hefore that day, but must be made within one
year thereafter; but if it is shown that it will be for
the best interests of the parties, the court or Judge may,
by an order, shorten the time cof notice, which shall not,
however, be less than one week, and may provide thet the

sale may be made on or after a day less than 15 but not
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less than eight days from the first publicaticn or posting
of the notice, in which case the notice of sale and the
sale may be made to correspond with such order. The bids
or offers must be in writing and mey be left at the place
designated in the notice or delivered to the referee
personally, or may be filed in the office of the clerk of
the court where the proceedings are pending, at any time
after the first publicetion or posting of the notice and

»*
before the making of the sale.

T15.3. If the sale is ordered made at either public
suction or private sale end the referee determines thet the
sale shall be made at privete sale, he must cause the
property to be appraised end shall petition the court to
appoint an appraiser for such purpose. The court mast
appoint one of the inheritance tex appraisers provided for

by law to make the appralsement, but no person shall be

At its April meeting, the Commission concluded that Probate Code
Section 783 also applies to private partition sales. Upcn closer
examination, however, this saction appears to be sppropriate only

to public auction sales. If the Commission Teels otherwise, however,
language largely idenmtical to Probate Code § 783 could be inserted:

If, at the time appointed for the sale, the referee
deems it for the interest of all persons concerned therein
that the same be postponed, he may postpone it from time
to time, not exceeding in all three months. In cage of
a postponement, notice thereof must be given by a public
declaration st the time and place first appointed for the
sele.
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appointed who is disqualified from acting as an appreiser
under the provisione of the Probate Code.#

Upon confirmation of the sale such eppreiser shall
receive from the proceeds of the sale, as compensation for
his sexrvices, & commission to be computed in the same manner
as provided in Probate Code Section 609. In addition
thereto he is entitled to receive his actual end necessary

expenses, to be allowed by the court; and he must file

with the court a verified account of his disbursements.**

* probate Code §§ 605 and 606 read as follows:

605. To meke the appraisement, the court cr judge must appeint
one of the inheritance tax appralsers provided for by law; or, upon
the request of the executor or administrator or of eny person
interested in the estate, mey, in its discretion, appoint three
persons, one of whom must be an inheritance tax appralser, in which
case any two of them may act provided one of them be the inheritance
tax appralser.

606. No clerk of the court or deputy clerk, or partner or
employee of the judge, or person related to the judge or to his wife
within the third degree, or who is married to a relative of the Judge
within the third degree, shall be competent to act as appralser.

609. Each sppreiser shall receive from each estate appraised by
him as compensation for his services commissions upon the total amount
of the inventory and appraisement and supplemental inventory and
appralsement es follows: For the first $5,000 or fraction thereof, a
fee of five dollars; for the next $h95,000 a fee one-tenth of one
per cent thereof; for all over $5000,000 a fee of one twentieth of
one per cent thereof. In addition to the fee herein provided each
appraiser is entitled to receive his actusl and necessary expenses,
to be allowed by the court; and he must file, with the inventory, a
verified asceount of his disbursements.
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(parallels
Probate

Code
S8ection
761)

775.4%. The referee may enter into a written comtract
with any bona fide agent or broker, or miltiple group _
of agents or brokers, to secure a purchaser for any resl
property ordered by the court to be so0ld under this chapter,
which contract may provide for the payment to such agent out
of the proceeds of a sale to any purchaser secured by him
of a comnmission to be fixed by the court. Upon confirmation
of the sale, the court shall £ix and allow such commission
in such amount as the court, in its discretion, finds will
be a reasonable compensation for the services of the agent.
By the execution of any such contract no personal liability
shall be attached to the referee and no liability of any
kind shall be incurred unless an actual sale is made and

confirmed by the court.

T75.5. In case of sale on an incremsed bid made at
the time of confirmation to a purchaser not procured by the
agent holding the contract, the court shall allow & commission
on the full amount for which the sale is confirmed. The
egent whose bid was returned to the court for confirmetion
shall be paid one~-half of the commission on the original bid
and the balsnce of the commission on the purchase price shall
be paid to the agent, if any, who procured the purchaser to
whom the sale is confirmed. If the successful bidder is not
produced by & bona fide agent, then the agent holding the
contract shall be allowed a full commission on the amount of
the original bid returned by him.
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{parsllels
Probate
Code
Section

761.5)

(revised to
parallel
Probate
Code
Section
785)

o

775.6. Where an originsl bid is made by a purchaser
direct to the referee and thereafter at the time of hearing
the return of sale containing the original bid, an increased
bid ie made by a bona fide agent which results in the
eonfirmation and sale of the property at such increased
bid, the court sball allow a commission to the agent who
procured the increased bid, which commission shall be
fixed by the court st such amount as the court, in its
discretion, finds will be a reasonable compensation for

the services of the agent.

Amend Code of Civil Procedure Section T84 as follows:
78l. After completing & sele of property, or any
part thereof ordered to be sold, the referee must report
the ssme to the court, with a description of the different
parcels of land scld to each purchaser; the neme of the
purchaser; the price paid or secured; the terms and
conditions of the sale and the securities, if any,

taken; and in the case of a private sale, the appraised

value of the property. The report must be filed in the
office of the clerk of the county in which the actlon is
brought.

Thereafter any purchaser, the referee, or any party
to the action, may, upon 10 days' notice to the other
parties who have appeared therein, and alsc to the

purchaser if he be not the moving party, move the court

-T=




("

to confirm or set aside any sale or sales so reported.

Upon the hearing, the court must examine the return

and report and witnesses in relation to the samey-and-3if
the-procecdinge-were-unfodyry-or-the-sump-bid-diseprepartionate

t0-the-vadue; and if it appears that the sale was legally

made and fairly conducted and complied with the requirements

of law and thet the sum bid is not disproportionate to the

value and it does not appear that a sum exceeding such bid

at least 10 percent exelusive-eof-a-new-sale-may-be-obtainedsy
the-eourt-Bay-yasase-the-sale-and-direet-another-to-be-hady
of-yhieh-notiee-rpust-be-giveny-ard-the-gaie-condueted-in-aii
respeetc-as-if-rRo-previous-sale-had-taken-place~~-1f-an
effer-of ~10-pereens -HeFe-ik-aount-than~-thas-named -in-she
return-be-made~-te~-the-gourty-iB-writingy-by-a-responsibie
persoHy~it-is-in-the-diseretion-of-the-eours-to-aaeept~such
offer-and-confirm-the-sale-0-such-persony-ovr-te-order-a

rew-g8ade on the first ten thousand dollars bid and 5 percent

on the amount of the bid in excess of ten thousand dollars,

exclusive of the expenses of a new sale, may be cbtained,

the court shall make an order confirming the sale and

directing conveyences to be executed; otherwise, it shall

vacate the sale and direct another to be had, of which

notice must be given and the sale in all respects conducted

as 1f no previous sale had teken place.

But if a written offer in an amount at least 10 percent

more on the first ten thousand dollars bid and 5 percent
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more on the amount of the bid in excess of ten thousand

dollars is made to the court by a responsible person,

and the offer complies with all provisions of the law,

the court shall accept such higher offer, confirm the

sale to such person and fix a reascnable compensation

for the services of the agent, if any, producing the

successful bidder, or, in its discretion order a new

sale. If more than one written offer in an amount at

least 10 percent more on the first ten thousand dollars

bid and 5 percent more on the amount of the bid in excess

of ten thousend dollars is made to the court by responsible

persons, the court shall asccept the highest such increased

bid which complies with all the provisions of the law,

confirm the sale to the person making such increased bid,

and fix & ressonsble compensation for the services of the

agent, if any, producing the successful bidder or, in

its discretion, order a new sale. The compensation of the

agent producing the successful bidder shall not exceed

one-half of the difference between the smount of the bid

in the original return end the smount of the successful

bid,but such limitation shall not apply to any compensa-

tion of the sgent holding the contract with the referee.

For the purposes of this section the amount of & bid

shall be determined by the court without regard to any

commission on the smocunt of such bid to which an agent

may be entitled by virtue of a coptract with the referee.
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(parallels
Probate
Code
Section
T8k)
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It shall be determined without regard to any condition of

the bid that a certain smount thereof be paid to en agent,

but notwithstanding that a bid contains such & condition,

only such compensation to an sgent as is proper under the

preceding provisions of this section shall be allowed, and

acceptance of the bid by the court binds the bidder though

the comggnsation so allowed is less than the compensation

to which the agent would be entitled had the condition been

obaerved.

Enact new Section T84.5 as follows:

784.5. Ko sale of real property at private sale shall
be confirmed by the court unless the sum offered is at least
90 percent of the appraised value thereof, nor unless such
real property has been apprailsed within one year of the time of
such sale, which value must be the appraised value of such real
property within one year prior to the date of such sale. If it
has not been so appraised, or if the court is satisfied that
the appraisement is too high or oo low, & new appraisement must
be had. This may be done at any time before the sale or confirma-
tion thereof. Such new appraisement may be made by the appraiser
who made the original appraisement without further order of court
or further request for the appointment of & new appraiser. In
the cagse of the death, removal or other disability to act of the
original appraiser, or if for just cause a new apprailser is to
be appointed, proceedings for his appointment shall be had as
provided in Secticn 775-3 of this Code.
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