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AFPPENDIX
Proposed Legislation re Survival of Torts

Alternetive Ho. 1

1. Repeal Section 956 of the Civil Code, which now reads:

956, A thing in action arising out of a wrong which
results in physical injury to the pergcn or out of a statute
imposing liability for such injury ehell not abate by reason
of the desth of the wrongdoer or any other person liable for
damages for such injury, nor by reason of ihe death of the
person injured or of any other person who owns any such
thing in action. When the person entitled to maintain such
an action dies before judgment, the demages recoverable for
such injury shall be limited to loss of earnings and
expenses sustained or incurred as a regult of the injury by
the deceased prior to his death, and shall not include
damages for pain, suffering or disfigurement, nor punitive
or exemplary damages, nor prospective profits or earnings
after the date of death. The damages reccvered shall form
part of the estate of the deceased. Nothing in this article
shall be construed as making such a thing in actlon assign-
able,

2, Amend Probate Code Section 573 to read:

573, No cause or right of action shall be lost by

reason of the death of any person. Actions fer-the-reeevery-

of-any-prepersyy-real-evy-persensl y-or-for-the-poscession
thereef,—er-ta-quiet~title-thereta;-er-te-enferee-a-lien
thﬂresn,-ar—te—éatermine-any-aﬁverse-elaimpthafean;-and-all
setiene-founded-upen-conbraetsy-or-upon-any-iiability-For
physiesl-injuryy-deathy-er-injury-te-proparty, may be main-
tained by and against executors and administrators in all

cases in which the same esuse-ef-aebien-whether-ariping




[Bracketed
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yet decided
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before-er-afipr-denth-is-ene-vhish-veulkd-nss-abate-upen
$he-death-of might have been mainteined by or against their

respective testetors or intestates; provided, that $his

section does not apply to any cause or right of action or eivil
acticn or proceedinz the purpose of which is defeafed or rendered

uselese by the death of any person. apd-all-aasiens-by-

$he-State-of-Galifornis-er-any-poiitical-anbdivision-
sharees-founded-upen-any-skatubery-itabiiity-ef-any-perscn
fax-luﬂeert,-rmintemee,-aié,-me-er-neeesaaries-samishs&
te-him-o¥-to-hin-gpeuse;-relatives-or-kindrody-may-be-main-
tainea-a.gainnt~exaeutare-ui—aénnistraters-in-m-mes-in
whieh-bhe-game -might -have-been-maintained-against-shaiy
regpeetive~-teataters-or-intestateny

In an action brought under this section against an

executor or adminisirator, all demeges may be swarded which

might have been recovered against the decedent had he lived

except penaltiss or punitive or exemplary damages.

When the person having a cause or right of action

dies before judgment, the dameges recoversble by his

gxecutor or administrator gre limited to such logs or

damage as the d=cedent sustained or incurred priocr to hie

death [and do not include damages for pain, suffering,

disfigurement, mental anguish snd the like.]

Where a loss or damage resulting from a wrongful

act, neglect or default, occurs simultaneocusly with or
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after the death of a person who would have been liable

therefor if his death had not occurred simultaneously with

such loss or damege or if his death had not intervened

between the wrongful act, neglect or default and the result-

ing loss or ¢amage, an action to recover for such lcss or

damage mey De aaintained against the executor or administrator

of such perscu.¥

# This parasgrax’. .. show in the form tentatively approved by the
Commission. TF 7-:¢ it might be shortened slightly to read:
Voerm 2 ions or damage occurs simultaneously with or

after the dea’ of a person who would have been liable therefor
if his death had not occurred simultaneously therewith or 1f
his death had not intervened between an act, neglect or default
and the loss ~~ damage resulting therefrom, an action Yo recover
for suck 3 or demsge may be maintained against the executor
or admin. strator of such perscn.

Or it might be condensed further to read:

This section is spplicable where a loss or damage

occurs simultaneously with or after the death of a person
who would have been liable therefor if his death had not

preceded or occurred simultaneously with the logs or

damage.
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3. Repeal Section 574 of the Probate Code which reads:

574, BExecutors and administrators may maintein an
action against any person who has wasted, destroyed, taken,
or carried away, or converted to his own use, the property of
their testator or intestate, in his lifetime, or comnitted any
trespass on the real property of the decedent in his lifetime;
and any person, or the personal representative of any perscn,
rpay maintain an action against the executor or sdministrator
of any testator or intestate who in his lifetime has wasted,
destroyed, taken, or carried away, or converted to his owm
use, the property of any such person or eomnitted any trespase
on the real property of such persocn. This section shalil not
apply to an action founded upon & wrong resuliting in physical
injury or death of any person.

L., Amend Sections 376 and 377 of the Code of Civil Procedure
as follows:

376. The parents of a legitimate unmarried minor child,
acting jointly, may maintain an action for injury to such
child caused by the wrongful act or neglect of another. If
either parent shall fail on demand to join as plaintiff in
such acticn or is dead or cannot be found, then the other
parent may maintain such action and the parent, if living,
who does not join as plaintiff must be joined as a defendant
end, before trial or hearing of any question of faet, must
be served with summons either perscnally or by sending a copy
of the summons and complaint by registered mail with proper
postage prepaid addressed to such parent’s last known address
with request for a return receipt. If service is made by
registered mail the production of a return receipt purporting
to be signed by the addressee shall create a disputable
presumption that such summons and complaint have been duly
gserved. In the absence of personal service or service by
registered mail, as above provided, service mey be made a5
provided in Sections 412 and 413 of this code. The respective
rights of the parents to any award shall be determined by the
court.

A mother may maintain an action for such an injury to
her illegitimate unmarried minor child. A guardien may
maintain an action for such an injury to his ward.

Any such action may be meintained against the person
cauging the injury,-sr-if—sueh—persaane-daad,-then-against

hig-persenal-represensatives. If any other person is

i
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responsible for any such wrongful act or neglect the action
msy also be maintained against such other persony er-his
parsaaa&-repressn%&téves-in-ease-ef-his-iea%h. The death of
the child or wsrd shazil not abate the parents' or guardian's
cause of action for his injury as to damages accruing before
his desth.

In every action under this section, sarh damages may be
given as under all of the circumstances 3t the case may be
just j-. previded;-thai-in- sny-sebien-mainicined-afber-the L
ai-ths-ehild-er-w;yi;—éamsges—?eeeverable—he!eumﬂer-ahalE-net
ineluie-dsnagea_-i-‘or-paén,-auﬂering-er-disﬂgureaem‘a-aer-punitive
ar-exanplarygdsaage.sqaaz-emeasatien—fa;.—legs—ef—p?espeetive
prefits-er-—emings—a#ter-tke—date«es-ée;th.

1f an action arising out of the same wrongful ect or
neglect may be maintained pursuant to Section 377 of thie
code for wrongful death of any such child, the action
authorized by this section shall be consolidated therewith

for trial on motion of any interested party.

377. When the death of a perscn not being a minor, or
when the death of a minor person who leaves surviving him
either a husband or wife or child or children or father or
mother, is caused by the wrongful act or neglect of ancther,
his heirs or personal representatives may meintain an action

for dameges sgeinst the person causing the death;-er-in-ease-



of-the-death-of -Bueh-wropgdeery-against-the-personsal
rep%esentative-ef-aueh-wsaagdeer,awhether-%he-wraagéeer
dies-befeore-er-after-the-death-of-the-persen-injured.

If any other person is responsible for any such wrongful
act or neglect, the action may also be maintained
against such other pepsony-sr-in-ease-ef-his-deathy-his
perconal-reprepentasives. In every action under this
section, such damages mey be given as under all the
circumstances of the case, may be just, but shall not
include damages recovarable under Section 373 of the
Probate 956-sf£-the-6ivil Code. The respective rights of
the heirs in any awsrd shall be determined by the court.
Any acticn brought by the personel representatives of the
decedent pursuant to the provisions of Section 956-ef-the-€ivil

573 of the Probate Code may be jolned with an action arising

out of the same wrongful act or neglect brought pursuant
to the provisions of this section. If an action be brought
pursuant to the provisions of this section and a separate
action arising out of the same wrongful act or neglect

be brought pursuant to the provisions of Section 956 of the

Civil Code, such actions shall be consclidated for triel

b
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on the motion of any interested party.f
5, Amend Section T7OT of the Probate Code as follows:

TO7. All claims arising upon contract, whether they
are due, not due, or contingent, and 2ll cleims for
funeral expenses and all claims fer-demsges-fer
physieal«inéuries-er-daath~sr-inaury—te-prsyerty-er
aetiens-provided-for-in-Seetion-57k-of-this-eodes

arising under Section 573 of the Probate Code must be

filed or presented within the time limited in the
notice or as extended by the provisions of Section 702
of this code; and any claim not so filed or presented
is barred forever, unless it is made to appear by the
affidavit of the claimant to the satisfaction of the
court or a judge thereof that the claimant had not
received notice, by reason of being out of the State,

in which event it may be filed or presented at any time

TSince Probate Code Section 573 is so drafted as to apply to all causes
of sction there should be no need to provide specifically for survival
of a particular cause of action in the statute creating it. Moreover,
to do this in some cases might lead a court to hold that when the
legislature fails to mske such provisicn as to a particular existing or
future statutory cause of action it does not survive. Hence, no further
emendment of Sections 376 and 377 is recommended.  If the Commission
should decide otherwise, there could be added to each secticnm, at an
appropriate point, the following:

Section 573 of the Probate Code is applicable to causes

of action arising under this section.

-



before a decree of distribution is rendered. The clerk
must enter in the register every claim filed, giving
the name of the claimant, the amount and character of
the claim, the rate of interest, if any, and the

date of filing.

Conment on Alternative No. 1

This is the language vhich the Staff feels would be most desirable.

It provides, of course, Tor the survival of all causes or rights of
action. As mentioned in the accompanying memorandum, this would result
in little if any change in the present law beyond that already contem-
plated by the Commission. It has the advantage of simplicity and should
largely eliminate problems of construction.

Since the chapter in which the present Civil Code Section 956
appears deals only with "things in action,” it is felt that a survival
statute dealing with a1l "causes or rights of action" should be placed
elsewhere. Probate Code Section 573 seems to be the most desirable
spot, since provisions both for the survival of actions and authorizing
actions by or against executors or administrators could now appear in
one appropriate place.

Probate Code Section 574 should be repealed since its provisions,

particularly as construed by Hunt v. Authier and succeeding cases,

would now be redundant.

-8-
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ALTERRATIVE HO. 2

Amerd Section 956 of the Civil Code to Reed:

956. A-No thing in action arising-cut-of-a-wreng-vhiek
?eaul%a-iarghysieal-iaﬂary-te-the—persea-ar—ea%-ef—a-s%atute-
im;esiag—}iability-fer-saeh-iaauryhshaii—net is loat ebate by
reason of the death ef-the-wrengdeer-er of any osker person
liable-fe?-éamages-fsr-sueh-inﬂury;—ner—%y~reasea-ef-%he-aea%h
ef-the-ﬁe?sea—énﬁurea-er-ef-anybether-geraenrwhe-ewns-&ay-sueh

thing-in-aetien. but survives in favor of or against the

executor or asdministrator of such decessed person.

Where a loss or demage resulting from & wrongful act,

neglect or default, oceurs similtaneously with or after the

death of a person who would have been liable therefor if his

death had not occurred simltaneously with such loss or

damage or if his death hed not iptervened between the wrongful

act, neglect or default and the resulting loss or damage, an

action to recover for such loss or damage may be maintained

*
against the executor or sdministrator of such person.

In an action brought under this section against an

executor or administrator, &ll damages may be awarded

»
Or alternative language shown in the footnote on page 3 could be

used in this paragraph.
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2.

which might have been recovered against the decedent had he

lived, except penalties or punitive or exe@E}ary demages .

When the perscn entitied-to-Eaintain-sueh-an having a
thing in action dies before judgment, the dameges recoverable

fow-asueh- iEjury-shaii-be ore limited to such loss or demage

es the decedent sustained or incurred prior %o the date of

death e£-earningsnaaa-expenaes-sustained—e!—ineurrea-as-a
resal*-ef-%he—insury-by-%he-éeee&seé-prier-te-hés-éeath,
[and shall not include demsges for pain, suffering or dis-

figurement, mental anguish and the like.] nser-punitive-er

exemplary-éamnges,-aer-prespee%ive—pre?its-e?—earﬁings-afﬁer
the-date-of-deaths The damages recovered shall form part of
the estate of the deceased.

Nothing in this article skall-be-esnsbrued-a6-naking

makes such & thing in action assignable.

Amend Probate Code Bection 573 to read:

Actions foy-the- vegovery-of-any-propersy;-reai-ar
persenai;-er-fer—the-paesesaian—ﬁhereef;-er-te—qaiet
%iﬁle-%herete;—er-%e~en£eree—a—lien-thereen;-er-te
ée%ermine-anyaadverse-elaim-%hereea;-ané—all-ae%ieas
#eunﬂeé-upen-eentr&eta;-er—upen-any-liability—fer
§hyaieal«inéury;»death-ar-inaury-te-pfsperty, may be
maintained by and against executors and administrators

in all cases in which the cause of action whether

-10-




arising before or after death is one which would not
abate upon the death of their respective testators
or intestates, and all actions by the State of
California or any political subdivision thereof
founded upon any statutory liability of any person
for support, maintenance, aid, care or necessaries
furnished to him or to his spouse, relatives or
kindred, may be maintained against executors and
administrators in all cases in which the same

might have been maintained against their respective

testators oxr intestates.
3. Repeal Section 5Tk of the FProbate Code.

4. Amend Sections 376 and 377 of the Code of Civil Procedure as shown
asbove under Alternative No. 1, but leave references in Section 377 to

Section 956 of the Civil Code unchanged.

5. Amend Section TOT of the Probate Cofle as shown under Alternative

No. 1, but meke reference to Civil Code Section 956 rather than Probate

Code Section 573.

6. Amend Section 402 of Vehicle Code as shown under Altermative No. 1.

Comment on Alternative No. 2.

The smended Civil Code Section 955 shovm abave constitutes a
survival statute of slightly less scope than Altermative No. 1 in that
causes of action which are not "to recover money or other personal

property,” and thus not technically "things in action,” would not be
expressly covered. Such actions are listed in the present Probate Code

Section 573 (i.e. suilts to recover-real property or to quiet title)
-11-



but that section by its terms merely authorizes suit by or against
executors or admirisitreators if the cause of artion survives. Thus
Alternative Mo. 2 leaves 2 gazp with respect o such setions; reference
musi be made to common law principles or cther statutes to determine
their survival. As pointed out in the Toregoing memorandum, however, it
appears that such causes of action survive under existing law. Thus
alttough the changes shovn under Alternative No. 2 are less comprebensive
and perhaps somevhat ciumsier, the effect accomplished is apparent.y no
different than that under Alternative No. 1.

The changes shown in Section 573 of the Probate Code do not appear
to cffect the substan’ive meaning of the s:ction, since, as menticned

above, this section, bty its terms, does nov provide for the survival of

L 3
the actions listed.

7 s
If the Commission does not agree with this conclusion, the following
lansuage could be used in this section:

573. Actions mey be maintained by and against executcrs
and administrators as provided in Section 956 of the Civil

Code and acticns for the recovery of any property, real or

person, or for the pessession thereof, or to gquiet title
thereto, or ¢ enforce a lien thereon, or to determine any
adverse claim thereon, anrd-all-aetions-founded-uper-eenbre: t8y
or-upoR-eRy-Liability-Por-physieal-injuryy-death-ew-~niuwry-te
peaperbyy may be maintained by and against executors and
administrators in all cases in vhich the cause of action
whether arising before or after death is one which would

not abate upon the death of their respective testators or
intestates;; and all actions by the State of California or
any political subdivision thereof founded upon any statutory
liability of any person for support, mainteneance, ald, carc
or necessaries furnished to him or to his spouse, relatives
or kindred, may be maintained asgainst executors and adminis-
trators in all cases in which the same might heve been

maintained against 1.ieir respective testutors -r irtestates,

-12-



AYTERNATIVE NO. 3

1. Amend Section 956 of the Civil Code to read:

956. A thing in action arising out of a wrongful

act, negiect or default vreng-whickh-resulte-in-phycieas

inaury-te-the-perseﬁ-srwaat-eﬁ-a»atatu$e—imgasing-liabiiity
for-pueh-injury-~shatl is not lost abate by reason of the
death ef-the-wrengdeer-er-of any ether persca 2ighle-Ffor
éamages-fer-sueh-injargrner-by-reasea—af—the-death-ef-the

pessan-iasureé-er-ei-any-ether—yersan-whs-ewas—any-aueh

L

thing-in-aebior but swrvives in favor of or against the -~

e

execeutor or administrator of such deceased perscn.

Where a loss or damage resulting from a wrongful act,

neglect or default, occurs simultaneously with or after

the death of & person who would have been liable therefor

if his death had not occurred simultaneously with such

lcss or damage or if Iris death had not intervened

between the wrongful act, neglect or default and the

resulting loss or damage, an action to recover for

such loss or damage may be maintained asgainst the
*
executor or administrator of such person..

In an action brought under this section against an

executor or administrator, all damages may be awarded

*
Or alternative langusge shown in the footnote on page 3 could be used

in this paragraph.

-13-
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2.

which might have been recovered againgt the decedent had

he lived, except punitive or exemplary damages.

When the perscon eptitled-bo-maintain-suek-an having
a thing in action dies before judgment, the damages
recoverable fowx-sach-injury-shail-be are limited to such

lo8s or demage a5 the decedent sustained or incurred prior

to the date of death of-earnings-and-expenses-sussained-ox

iaeurrei-aa—a—resuit—eﬁ-theainﬁurybby-the-éeeeaseé-prier—te
hie-death [end ekail do not include dameges for pain,

suffering or disfigurement, mental anguish and the like.]

aer-ganitive-er—exeaglary-éamages;-ner-yraspee%ive-prefits
pw-earnings-afier-the-date-of-death. The damages recovered shall
ghali form part of the estate of the deceased. Nothing 1In

this article shall be construed as making such & thing in

action assignable.

Repeal Section 574 of the Probate Code and amend Sections 376 and 377

of the Code of Civil Procedure and 573 and 707 of the Probate Code, as

shown under Alternative No. 2.

Comment on Alternative No. 3.

The above survival statute would, of course, apply only to things

in sction "arising out of a wrongful act, neglect or default.” Since

it applies only to "things in action,” it is of narrower scope than

Alternstive No. 1. To the extent that there are “things in action"

which do not arize from a "wrongful act, neglect or default,

it is

also narrower than Alternative Ho. 2.

“1h-




Whether or not the language of this statute would be construed
to cover all contract, guasi-contract, or other non~-tort causes of
action, its effect would be little, if any, different than Alternatives
1 or 2, since it appears that such actions already survive under existing
law.

As pointed out in the foregoing memorandum, however, gquestions
would arise as to the proper construction of the language used. For
one thing, read literally it does not apply to causes of action based

on liability without fault arising by statute or othervise.

ALTFRUATIVE NO. 4

1. Amend Section 956 of the Civil Code to reed:
956. A thing in action arising out of a tort is

WEORE- hieh~results—ia-physieal-in&sry»%e-the—§eraan;e?
eus-ef-a-atatu%e-imgesing—liability-ﬁaf-saeh-insury-shall
not lost abase by reason of the death ef-the-wrengdoer-6F
of any ether person ligble-fer-demages-Fer-sueh-RIury
aex-by—yeasen—ef-the-death-ef-the-persea-inaareé-sr-a?
aay-ather-persen-whe-ewas~any-sueh-thing-in«aetian but

survives in favor of or against the executor or adminis-

trator of such deceased perscn.

Where a loss or damage resulting from a wrongful act,

neglect or default, occurs similteneousiy with or after

the death of & person who would have been liable therefor

if his death had not occurred simulteneously with such

loss or damege or if his death hed pnot intervened between

-15-



the wrongful act, neglect or default and the resulting loss

or damege, an action to recover for such loss or damage may

be maintained against the executor or administrator of such

*
person.

In an action brought under this section against an

executor or administrator, all damages may be aewarded

which might have been recovered against the decedent had

he lived, except punitive or exemplary damages.

When the narson catitled-to-maintain-sueh-aa having

a thing in acticn dies

before judgment, the damages recoverable

for such injury are skeii-be 1imited to such loss or damege

as the decedent sustained or incurred prior to the date of

death of-earnings-and-

expenses—aus%ained-er-ineurred—as-a

[ Bracketed resui%-e?-%he«ifﬂury-hy-the-aeeeaﬁeérprief—%e-his-death,[and

portion not

yet decided ehsid do not include damages for pain, suffering or disfigure-

upon by the

Commission] ment, mentsl erzuish and the like.] ner-pumitive-er-exemplary

damages;~ner-pyeapee%éve-yrefits-e?-earaiage-a?ter-the-date—ef-

death~ The damages 1
deceased. Nothing it

makes such a thing in

covered ehmli form part of the estate of the
this article shell-be-censtirued-ag-paking

action assignable.

2. Make changes in other code sections as shown under Alternative Ho. 3,

other than the repeal of Proboe

+te Ccde Section S57L.

. ,
Or alternative language shown in the footnote on page 3 could be used

in this paragraph.

-16-
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Comment on Alternative No, &

The foregoing amendment to Sectiocn 956 of the Civil Code
yesults in a survival statute which is the narrowest in scope of the
four alternatives shown. Despite this and despite problems of
construction to which it might give rise, its total effect would be
1little different from that of the broader alternatives. This is true
since, as slready pointed out, it appears that most non-tort actions
survive under existing law.

Besides questions as to the meaning of the term "tort" and
whether and to what extent statutory actions would be included, there
is ancther problem which might follow from the use of this language.
The present basls for the survival of non-tort actions, such as actions
based on breaches of trust, appears to be Section 574 of the Probate
Code. It would therefore be difficult to repeal that section without
meking somewhat uncertain the survival of such actions. If Section 57k
is not repealed, however, its provisions will overlap with those of

Section 956, with accompanying problems of eemstruction.



