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Date of Meeting: January 16-17, 1959

(M

Date of Memo: January 6, 1959

Memorandum No. 3

Subject: Study #22 - Time Withic Which Motion for Few Trial
May Be Made.

We have recently sernt you the printed recommendation and study on
this sublect. Pleaese bring it with you to the meeting.

Garrett Elmore sent me a copy of the December, 1958 Interim Report
of the Committee on Administration of Justice. 'This Report comments on the
Commission's recommendation on this subject as follows:

Certain changes in the form of the measure are
recommended .

(N

(e} In both sections {659 and 663z), the wording, in
substance, should read: "within thirty deys after
the entry of Judgment or ten deys after service
upon him of written notice of the entry of judgment
by amy party, whichever is earlier." The words
"any perty" and "service" are herein emphasized.

(b) A conforming change should be made in C.C.P. 9534,
to add a reference to Section "£63a".

(¢) Change the second sentence of Sec. 663a to read:
"The time designated for the making of the motion
must be not more than sixty deys from the time of
the serviee filing of such $he notice of intention.™

Hote: These changes avoid the question of time
computation where various parties are “served" on
different dates {"filing" is substituted). They
also make clear the 60 day period refers to notice
of motion and not notice of entry of judgment.

{(d) Omit the last clause of Section 663a, referring to

a bill of exceptions prepared under Section 649.
The latter section has been repealed and the
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reference to & bill of exceptlions appears
oksolete.

It is to be noted that the present measure, 1 enactied,
may make desirable a review of the wording of Rule 3, Rules on
Appeal (from both superior and municipal courts). Thus,
present wording of Rule 3 does not reflect the proposed "30 day"
limitation.

Additionally, it is the view of the Socuthern Section that
the amendments in guestion do not take care of ell the problems
presented by the present statutory proceedings for motion for
new trisl, motion n. o. v. and motion to vacate judgment.

Thus, it would appear desirable that the procedures be brought
in line so that the motions may be made, heard and determined
within the same time limits. Such a study might be suggested
to the Commission or, if the Commission is unable to underteke
it, this committee may be able to do so at a future date.
However, no definite recommendstion is made at this time, but
this subject matter will be carried forward.

It is not clear, of couree, whether the Board of Governors will adopt
the views of the C.A.J. Nevertheless, I suggest that we take up the various
points made in the Report at the January meeting with a view to determining
the Commission's position on them. This will enable the Chairmen to determine
what amendments, if any, should be made to the bill if such action becomes

necessary before the February meeting.

Respectfully submitted,

John R. McDonmough, Jr.
Executive Secretary
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July 22, 1958

RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION

Relating to Time Within Which Motions for New Trial

and to Vacate Judgment May be Made

Section 659 of the Code of Civil Procedure authorizes a
notice of intention to move for a new trial to be filed, inter
alia, "within ten {10) days after receiving written notice of
the entry of the judgment."™ Section 663a of the code authorizes
a notice of intention to move to set aside and vacate a judgment

or decree based upon findings of fact made by the court or the

special verdict of a jury to be filed "within ten days after notice
of the entry of judgment."™ Under both of these sections a mdtion
is timely even though made many months or years after judgment has
been entered and the time within which an appeal may be taken has

passed, if the moving party can show that he was not given written

notice of entry of the judgment by the prevailing party. Notice
received from the clerk of the court is not sufficient to start
the moving party's time running under Section 659; the same is
presumably true under Section 663a.

The Commission believes that this situation is undesirable.
The orderly administration of justice requires that motions for
new trial and to set mside and vacate judgments be made and dis-

posed of within a reasonably short time after a case is decided.




While the party against whom the motion is made can be said to
have brought the difficulty on himself by failing to give notlce
of entry of judgment, the State has a larger interest in the
matter than that of assessing the blame for long-delayed motions
between the parties or their counsel.

The Commission recommends, therefore, that Sections 659 and
663a of the Code of Civil Procedure be revised to require the
motions to which they relate to be made within 30 days after entry
of judgment or within 10 days after receipt of written notice of
entry of judgment, whichever is earlier., Under this rule the pre-
vailing party will be able, as at the present time, to shorten
the time to move for a new trial or to vacats a judgment by giving
prompt notice of the entry of jJudgment. Should he fail to give
such notice the time to move will expire 30 days after the entry
of judgment.

The Commission does not believe that these proposed amend-
ments will impose undue hardship on the moving party. As the
report of its research consultant shows, at least 12 jurisdic-
tions have a similar rule in respect of motions for new trial and
most of them give the moving party only 10 days or less after entry
of judgment {or other event of record) to make the movion. More-
over, the losing party must keep track of the date of entry of
judgment in any event inasmuch as his time to appeal runs from

that date.
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The Commissicon's recommendation would be effectuated by

the enactment of the following measure:

An act to amend Sections 659 and 663a of the Code of Civil

Procedure relating, respectively, to the time within

which notice of intention to move for a new trial and

notice of intention to move to set aside and vacate

certain judgments and decrees may be filed,

The people of the State of California do enact as follows:

SECTION 1. Section 659 of the Code of Civil Procedure
is amended to read:

659. WNesiee-ef-Metiont--Filing-and-Servisey-Timet--Contentas
Exbensién-es-timev The party intending to move for a new trial
musty-either-{3i}-before-she-entry-of-judgment-andy-where-a-notien
for-judgnent-nebwithobanding-the~verdieb-is-pendingy-bhen-within
five-{5}-days-aftor-bhe-making-of-gaid-mesieny-or-{2}-within-ten
{10} -days-afber-reeeiving-wribtber-netice-of-the-entry-ef-the
judgments Tile with the clerk and serve upon the adverse party
a notice of his intention to move for a new trial, designating
the grounds upon which the motion will be made and whether the
same will be made upon affidavits or the minutes of the court or
bothe, either

1. Before the entry of judement and, where a motion

for judpment notwithstanding the verdict is pending,
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then within five days after the making of said mobticni or

2. Within thirty days after the entry of the judasment

or_ten days after receiving from the adverse partv written
notice of the entrv of djudgment, whichever is garlier.

Said notice shall be deemed to be a motion for a new trial
on all the grounds stated in the notice. The time above speci-

fied shall not be extended by order or stipulation.

SECTION 2. Section 663a of the Code of Civil Procedure

ig amended to read:

663a. The party intending to make the motion mentioned in

the last section must, within thirty davs after the entry of fudg-

ment or within ten days after receiving from the adverse party

written notice of the entry of judgment, whichever is earlier,

serve upon the adverse party and file with the clerk of the court
a notice of his intention, designating the grounds upon which,

and the time at which the motion will be made, and specifying the
particulars in which the conclusions of law are not consistent
with the finding of facts, or in which the judgment or decree is
not consistent with the special verdict. The time designated for
the making of the motion must not be more than sixty days from the
time of the service of the notice. An order of the court granting
such motion may be reviewed on appeal in the same manner as a
special order made after final judgment and a bill of exceptions
to be used on such appeal may be made prepared as provided in

seatien-six-hundred-and-ferty-aines Section 649.
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April 9, 1958

A STUDY TO DETERMINE WHETHER THE LAW
RELATING TC THE TIME WITHIN WHICH A
MOTION FOR NEW TRIAL MAY BE MADE WHEN
NOTICE OF ENTRY OF JUDGMENT HAS NOT
BEEN GIVEN SHOULD BE REVISED.

This study was made at the direction of the Law Revision
Commission by Professor Harold G. Pickering of the Hastings
College of Law, University of California, San Francisco.




Theoretically the law favors a speedy end to litigatien.
Actually it all too frequently fails to achieve this goal.
One obstacle to its achievement in California is Section
659 of the Code of Civil Procedure which, in effect, leaves
without limit the time within which a party may move for a
new trial in some cases. That section provides in relevant
rart:

§659. The party intending to move for
a new trial must, either (1) before the
entry of judgment, and where a motion for
judgment notwithstanding the verdict is
pending, then within five  (5) days after
the making of said motion, or (2) within
ten (10) days after receiving written
notice of the entry of the judgment, file
with the clerk and serve upon the adverse
party & notice of his intention to move
for a new trial...

Provision ®{1)™ may be disregarded because if the notice
of intention to move for a new trial is served prior to the
entry of judgment no problem of delay is involved. Where,
however, the notice is not served prior to judgment provi-
sion "(2)" becomes operative and the moving party has ten
days “after receiving written notice of the entry of the

judgment® in which to file and serve his notice of intention




to move for a new trial, 1In cases in which notice of entry
of judgment is not received the tims allowed to move for

a new trial is thus made indefinite and indeterminate and k
may extend long after the right to appeal from the Jjudgment E
has expired,

Thus, in Smlith v. Helstead,l the defendant served a
notice of intention to move for a new trial thres years
-and seven months after the entry of judgment, There being
nothing in the record to show that notice of entry of
Judgment had been "received" by him the court held the

2
motion timely,. In fact, defendant's time toc move would
3

have run on indefinitely until he received such notice.
Section 659 1s open to the further objection that the
issue as to whether & party's motion for a new trial ls
timely 1s subjevt to 2 possible confllet of axtrinsie §
evidence as to whether the moving party received notice of
entry of judgment.4
Should Secticn 658 be revised to preclude the possibility
of such long-delayed motions for new trial? Before turning
to this question a brief znalysis of the leglslative history
of Section 659 end of the law of other jurisdictions rélating
to the time for making motions for new trials will be pre-

sented for such light as they may shed on the question,




Leglslative History

of Section 859 of tha Code of Civil Procedure

A review of the legislative history of Sectlon 659
of the Code of Civil Procedure must include consideration
also of the legislative history of Section 660.

Beginning with the original 1872 Code of Clvlil Pro-
cedure the underlying legislative intent appesars to have
been to expedite the msking and disposition of motions
for new trial, Thus, the 1872 version of Ssctlon 659
required that notice of intention to move for new trial
be filed and served within 30 days after "decision or
verdict” and that it fix a time and place for hearing the
motion not less than 10 or more than 20 days after sarvice.ﬁ-
Section 660, enacted in the same year, 1limited adjournment
by the court of the hearing of a motion for new trial to
10 days, and required that the motion be decided within
10 dasys after haaring.s Thus events of record wers flxed
as the svents from which the time for making the motion
was to bs computed and a policy of expeditious diaposltion
of the motion was established,

In 1873-1874 Section 659 was amended to reduce the
tims for serving & notice of intention to move for new
trial from 30 to 10 days and Section 660 was amended to
require that the motion “gliall be heard at the earliest
practlicable pariod."7 This bespoke a continued desire for
speed in handling such motions, but was flexible indeed as




compared with the stringent provisions of the two sestions
as they stood in 1872, Howsver, a discrimination was introw
duced between jury and nonjury cases, In jury cases the
times for éorving the notlce was to be computed from the
date of the verdict, as befors, but in nonjury cases it waa
made to run from "notice of the decision of the Court or
refsres," Thus the Motion of starting the time to run
from the tims of notlce of an event in the litigation
rather than the event 1tself was introduced in nonjury
cases; furthermore, an additional element of uncertainty
was introduced in that there was no provisioen for service
of the "notlce of the decislion" referred £04°
While the 1900-1801 revision of the Code of Civil

Procedure® was abortive, having been declared unconstitu-
tional on technical groundé,lo it is worth noting that 1t
amendeod Seotionr 869 to fix the time for serving and filing
the notice of intention to move for new trial as “within
ten days af ter receiving notice of the entry of the judg-
ment," in both jwry and nonjury cases.ll While the 1900«
1901 revision was the subject of the Report of the Commis~
sioners for the Revislion and Reform of the Law, Recommenda-

tions Respecting the Code of Civil Procsdure, the only
comment in the Report raspecting.this aspect of Sestlon 659
is the following:

This fixes the notice of the entry
.of a Judgment as the period from which

to compute the tiga for moving for a
new trisal., . .




No relevant change was made by the 1900~1801 reviaion in

Saction 660}5

Since the requirement that the motion be
heard "at the earliest practicable period" was retained

it would appear that the possibllity of indefinlte delay
arising out of the provision that the times should run from
"receiving notice of the sntry of the judgment" was not
visuelized by the Commissloners or the Legislature.

In 1807 the ill-fated 1901 revision of the Code was
re-snacted, with some changea.l4 Jection 659 was revised
as it had been in 1801; thus was enscted for the first time
the provision that in both jury and nonjury ceses the time
in which to serve notice of intention to move for a new
triel begins to run "within ten days after receiving notice
of the entry of the judgment",

In 1915 Sectlion 659 was amended to revive the discorime
ination between jury and nonjury cases, providing for serving
and filing the notice of intention "within ten days after
verdict" but leaving the requirement in nonjury caszes at
"ten days after receiving notice of the entry of the judgmant."l5
However, expedition in the disposltion of motions for new
trial recelved added emphaals in that legislative year in
two respects:

{1) Section 658 was amended to provide that the time
for filing and serving the notice of intention "shall not
be extended by ordsr or stipulation" and that the time for
serving affidavits and counter affidavits could not be ex-

16
tended for more than 20 days,.
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£. Section 660 was revised to introducs new devices
for acceleretion by providing that the hearing and disposi-
tion of & motion for new trial should have precedence over
all other matters except criminal cases, probate matters
and cases actually on trial, that 1t should be the duty of
the court to determine the same at the earliest posaible
moment, that the power of the court to pass on the motion
should expire three months after the verdict, or "notice
of the decision" /The Legislature apparently meant notice
of sntry of judgmaﬁ57, and that a motion not determined
in three months should be desmed denied.

These emendments would appear to‘indicate that sxpedi-
tious disposition of motions for new triasl was still desired
and that it had not yet occurred to anyone thaet the provision
permitting service of the notice of intention in nonjury
cases "within ten days after receiving notice of the entry
of tﬁe judgment" would frustrate this goal in some cases,

In 192317 Sectlon 660 was amended to reduce the time
within which ths court could determine a motion for new
trial from three to two months, snd to provide that a motion
not determined within the two month period should be desmed
denied.la Thias again emphasized the Legislaturs's intention
to havs motiona for new trial disposed of expeditiously.

In 1929 Sectlon 659 was amended to restors jury and
nonjury cases to parity, providing that in all cases the

notice of intention to move for new trisl must be served

-




"within ten {10) days after receiving notice of the entry
of the judgm.ent."19 Section 660 was rearranged and re-
worded, but without material changa.20 The provision
that the motion "must bes heard at the earliasst practicable
time" was dropped., However, the provision according pre-
ference t the motion was retained as was the requirement
that the court “determine the same at the sarliasst possible
moment.“21 The provision as to the allowable period for
the determination of the motion was changed from two months
to 60 days,.

There has been no relevant amendment of Section 659

or Section 58680 alnca 1929?2

Law of Other Jurisdictions

A study has been made of the Federsl Rules of Civil
Procedure and of the statutes of 15 represssntative states
to ascertaln the time within which & motion for a new trial
must be made and the event from which the time runs, The
informetion disclosed is summarized in Teble l.

Table 1 shows that in 12 of the 16 jurisdictions studied
the time to move or give notice of intention to move for
8 new trial begins to run froﬁ an event of record -- rendl-
tion of verdict, fandition of decision or entry of judgment -~

23 In Idaho and Washington

in both jury and nonjury cases.
this 1s true in jury ceses, the time running from the ren-

dition of the verdiet. In the latter jurisdictions the time




_—

O

m m (‘"\’ 1
TARLE 1 .
Event Starting Time to Run
Period Service Filing Authority
within written proof
which to notice service
State move or Entry Renditicn Rendition entry notice
glve judgment | verdict decigion Judgment entry
notice in all Jury court All jnonjury Judgment
of motion cases canes cages cases] casen all cases
Federal district F.R.C.P. Rule
courts 10 déys X 59(b)
Ariz. ﬁlc.?.
Arizons 10 days X Rule 59(d)
‘ Colo. R.C.F.
Colorado 10 days X Rule 59(b)
Conn. Gen. Stat.
Connecticut 3 years X (1949) .59322
1dnho 10 days X X "519-601; _
Iu.CiV.Prac-Act
I1linois 30:days X 68.1(2% and (3)
ch.Ct.Rules Ann. :
Michigan 20 days X Rule 47 §1,p.k92
Mont .Rev.Code
Montana 10 days X X §93-5605
[ g - 4 - )
Nevada 10 days Rule 59(b
' Olae. -
Oklashoma 3 days X X §653
Ore.Rev.Stats.
Oregon 10 days X §17-5;|_5
B. «C | 3_9 ’
South Dakota One Year X surp. §33.1606
TﬂoﬁaCQP-
Texas 10 days X Rule 329-b,#1
sl 10 days X Rete Bate)”
me 2 days X X e [O
Wisconsin 60 days X X j Wis. Stat.3270.19
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does not begin to run until service of written notice of
entry of Jjudgment In nonjury cases and this 1s the rule
for all casss in Neveda and Michigan.24
Thus, Sectlpn 659 of the Code of Civil Procedure puts
California in the company of & small minority of the juris-
dictions studled. In the great majority of these jurisdic-
tiona 1t 1s en event of rscord and not notice thereof |

which starta the Hme to run within whieh to malke & motlon

for new trisel.
Cenelusions and Recommendations

The provision in Ssction 659 of the Code of Civil
Procedure thet the tims to serve & notice of intention to
move for new trial beging to run when notice of antry of
judgment is received is undesirable. Since it has been held
that any notice of eniry of judgment which may be given by
the clerk of the court is ineffective to start the time
running,av the time limitation hinges upon a voluntary and
uncontrolisd act of a party to the 1itigat;on. This creates
the possibllity that notice will not be given and that a
motion for new trial may be mede in such a cﬁse many years
after judgment has besn entered and has becoms final for
purposes of appeal. It is not possible for a court to pass
intelligently on a motion for new trial at a date 8o remote

from the events upon which the motion 1s based. Section 65¢




should, therefore, be revised to eliminate the possibility
of its being asked to do so.

Against this conclusiocn 1t might be argued that the
party against whom the motion 1s made has no ground to
complain inssmuch as it was his neglect in giving notlce
of entry of judgment to the moving party which makes pos-
sible the delayed motion for new trial, The answer to this
argument 13 that the State has & larger interest in this
matter than assessing the blame for long-delayed new trial
motions as between the partiesa to the action -- or, more
accurately, their counsel, The burden on our courts in
hearing and deeiding such tardy motions for new trial and
the larger interest in a speady end to litigation, which
the Legislature has given aspeciel emphasis in the statutes
dealing with disposition of motiona for new trial Justify
an amendment to Sectlon 659 to prevent a repstition of
cases llke Smith v. Halsteado> '

If the Leglslature sgrees with this cenclusion an
adequate remedy may be effected by amending Sectlon 659
to provide that a motion for a new trlial must be made, at
the lateat, within a specified time after the entry of judg-
ment., To that end the following amendment is suggested:

8659, The party intending to move
for a new trial must aitharnfl}-befere
sho-entry-ef-~judpgmeni-andy-where~a
matien-for-judgmeni-ne swihssanding
$ho-vepdtet-ta~-pondingy-then-within
£ive-(b)-daya-afser~the -naking-of-sabd

mostony~or~¢3)-within-son-£(10}~dape
afsop-presoiving-writison-nosten-of-the




snbry-of-she -judamens, bafore the entr

of judament or within ten davys af ter

the en areo o wit e clerk and
serve upon the adverse party a notice of
his Intention to move for a new trial,
designating the grounds upon which the
motion will be made and whether the same
will be made upon affidavits or the
minutes of the court or both, Said
notice shall be deemed to be a motion for
a2 new trlal on all the grounds stated in
the notice, The time above specifisd shall
not be sxtended by order or stipulation.

If Sectlon 659 1s to be amended as suggested, the last
paragraph of Section 660 of the Code of Civil Procedure
should also be amended, as followss

Except as otherwlse provided in section
128 of this code, the power of the court
to pasas on motion for a new trial shall
explre sixty. {68} days from and after the
serviee-on-the-meving-pariy-eL-wrissen
retbkeo-ef-the entry of judgment, ew-tg£ rq,
sush-Retioe-has-nes-shorefore -beon~ponve
ther-sinty~(60}-days after filing of the
notice of intention to move for a new
trial, If such motion is not determined
within szld period of aixty ¢60} days, or
within said period as thus sxtended, the
effect shall be a denial of the mot%gn
wlthout further order of the court.

It may be objected that these proposed amendments would
impose a hardship upon the party desiring to move for a new
trial in that he would be required to examine the record or
to consult the clerk to ascertain if and when judgment was
ontered. That this would be true in soms cases i1s made clesr
by the provisions of Section 664 of the Code of Civil
Procedure which governs sntry of judgment:

8664. When trial by jury has been had,
judgment must be entered by the clerik,

in vonformity to the verdict within 24 hours
after the rendition of the verdict (provided

wle=




that in justice courts such judgment shall
be entered in the docket at cnce), unless
the court order the case to be reserved for
argument or further conslideration, or grant
e stay of proceedings. When & motion for
judgment notwlthstanding the verdict 1s
pending, entry of judgment in sonformity
to the verdict shall be automatically stayed
until the court has rendered its declsion
upon the motion, If the trial, in a superior
or municipal court, has been had by the court,
judgment must be entered by the clerk, in
conformity to the decision of the court,
immediately upon the filling of such & deci-
sion; in justice courte, judgment must be .
entersd within 30 days after the sulmlssion
of the cause. In no case 1s a Judgment
effectual for any purpose until entered.
It 1a apparent that under the provibiona of Section 664 the
time of entry of judgment will not be known to counsel
without inquiry whan a case tried to the cowrt without a
jury is taeken unds: submission or when in a jury cmse &
motion for judgment notwithstanding the verdict is pending
or the court has ordered the case reserved for argument or
further consideration or has granted a stay of proceedings.
However, the suggested inconvenience to counsel does -
not seem to be a persuasive argument against amending
Section 65¢. Moreover, the proposed chahge Introduces
nothing novel in requiring counsel to keep himself informed
with respect to the date of entry of judgment in order to
aafeguard his c¢lient's rights, For example, under Rule 2{a)
of the Rules on Appeal the dats of entry of the judgment,
not of notice thereof, is the date from which the time to
appeal begins to run. Again, under Section 1033 of the Code

of Civil Procedure a party is given 10 days after the entry
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of judgment to serve and flle a memorandum ef costs and no
notice 1is reguired to start that time running, The date of
entry of judgment having been found satisfactory as respects
thess matters, it should serve as well to fix the date from
which the time to give notice of intention to move for e
new trlal begins to run, |

If the "hardship" ocbjection is thought to be weli taken,
however, 1t could largely be obviated by either of two ex-
pedients: '

{1) The tims period provided in Section 659 could be
increased to more than 10 deys., For example, it could be
mada_cb-extansive with the tims within which to appeal,

60 days.

(2) A statute could be enacted requiring'tha clerk of
the court to mall a notice of the entry of the jJudgment to
counsel for all parties. While the time to give notice of
intention to move for new trial would not bsgin to run from
the sending or rescelpt of such notice, the party would in
fact be put on warning when the notice wéa received. There
is precedent for such & requirement. Section 6687a of the
Code of Civil Procedure rsquires the clerk or judga of a
justice court to give notice of "the rendition of judgment"
by mail or personally to the parties or their attorneys,
And Rule 77{d) of ths Federsal Rules of Clvil Procedure re-
quires the clerks of the Distriet Courts to serve & notice
by mail of "the entry of an order or judgment." Provision

=]lPw




for such a notice sould be made by snacting a new section of
the Code, patterned after the Federal rule, as follows:

, 8664,1., Immediately upon the entry of
a jJjudgment in superior and munlcipal courts
the clerk shall serve a notiece thereof by
mail upon every party to the action who is
not in defaunlt for fallure to appsar, and
shall make a note Iln the docket of such
malling, Such notice shall be in substantially
the form of the sbstract of Judgment required
in section 674 of this code,

Sactlion 663a of the Code of Civil Procedure:
A Related Problem

In conaidering the problem with respect to Section €58
it 1s to be noted that the same problem exists with respect
to Sectlon 663e of the Code of Civil Procedure, Section 6863
of the code provides for motions to ast aside and vacate
judgments or decrees besed upon findings made by the cowrt
or the special verdlct of a jury for spscified causes. This
is followed by Section 663a whioch provides in relsvant part;

8663a. The party intending to make the
motlon mentioned in the last section must,
within ten days after notice of the entry
of judgment, serve upon the adverse party
end file with the clerk of the court a
notice of his intention. . »

In the intesrest of doing a complets Job, Sectlon 663a
should be amended as follows:

86632, The party intending to make
the motion mantioned in the last section

mugt, wiskin-don-days-afber-nesteo-of-the
enspy-of-judgmenty within ten days after

the entry of Judgment, serve upon the

13-
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edverse party and file with the clerk

of the court a notice of his intention,
designating the grounds upon whichy-and
the-time-at-whtelk the motion will be made,
eand specifylng the particulsrs in which

the conclusions of law are not conglstent
with the finding of facts, or in which

the Jjudgment or decrse is not consistent
with the speeisl verdict, Theo-iime
dosisnased-Ffer-the-naking-ef-sheo-meiston
mMugi-pes-be-more-shan-skaty-daya-from~the
sime-pf-tho-gsoriae-ef-theo-nesieer An order
of the court granting such motion may be
reviewed on appeal in the seme manner as

8 special order made after final Jjudgment
and a bill of excepitlons to be used on such
appeal may be prepared as provided in section
six hundred and forty-nine.

The hearing and disposltion of such motion
shall have precedence over £11 other mabters
except oriminel cases, probate mabtters &na

cases Achually on trial, and it sShall be the
du of the court to determine the same &t the
earliest possible moment,

Except as otherwise provided in section 12e
of this code, the power of the court to pass
on such motion shall sexpire sixty | daysg from

and aTter the filing of the notics of intenticn

to move to set asigg and vacate & _judgmeut as
provided in section 66a, such motion is not
determined within said perliod of six 60) _deys
or within said pgriod as thus exten edt the eifect
sha & denisal o 6 _motion without further

order of the court,

The amendments suggested go beyond those necessary to
conform the proposed amendment of Section 663a to the pro-
prosad amendment of Sectlon 659 but appear to be desirable
to conform the practlice in dlaposing of motlons made under
Section 663 to that in dlasposing of motlons for new trial.a?
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FOOTNOTES

88 Cal. App.2d4 638, 199 P.24 379 (1948},

It might be noted that, while under Section 659 thse
time begins to run on the date of receiving written
notice of the sntry of the judgment, the District
Court of Appeal saild in Smith v. Halstead thet the

time does not begin to run untll proof of service of
notice of entry 1s filed.

Janason v, National Steamship Co., 34 Cal,App. 483, 168
Pac. 151 (1917); Bates v, Hansome-Crummy Co,, 42 Cal,
App. 6992, 184 Pac, 39 (1919); Steward v, Spano, 82
Cal,App. 306, 255 Pac, 532 (1927); Peoples F.kT. Co.
v. Phoenix Assur, Co., 104 Cal.App. 334, 285 Pac,

857 (1930); Cowee v, Marsh, 317 P,.2d4 125 (1957).
/Herein citation and perhaps discusslon of cases
indicating thet entrinsic evidence may be introduced./
Civ. Prac. of Cal, Anno. (1872) 575,

Id.

Stats. Amend, Code, 1873-.1874, pp. 315, 317.

The 1873-74 amendments also amended Sectlon 659 to
provide that & motion for new trial could be made on
{1) effidavits served 10 days after the notice, (2)

e bill of exceptions settled within 10 days after the
notize, {3) a statement of the case served within 10

days after the notjice, but with elsborate provisions

—



9.
10,
11,

12,

i3.
i1,

for its ultimate settlement, or (4) the minutes

of the court. The adverse party had 10 days in
aéch instance In which to serve opposing documents,
The time of the moving party could be enlarged by
the court,

Stats. 1900-1901, Chap CIX, p. 117,

Lewls v, Dunms, 134 031.1291, 66 Pac, 478 (1901).
Stats, 1900-~1901, Chap. CII, Sec, 123, p. 149,
Section 659 was also amended to eliminate the

"statement of the case" as an alternative record

‘upon which to present the motion, and, of course,

the elaborate procedure for its settlement. This
was restored in the 1907 Act, but eventuslly was
dropped along with the bill of exceptions.

Vol., 1 Appendix to Jowrnals of Senate and Assembly,
34th Session, The Report also sald, concerning
Section 6591

"/Me Section as revised/ omits aub-
division three referring to stetements
of the casa, there belng no reason to
provide both for statements of the case
and for bllls of exceptions., Ses note
to last ssction," (pp. 62-63) The note
to last section /6587 said: '"There is
nothing in the statement of the case
that cannot be contained in a bill of
excaptiona, and this double desighaticn
is useless and perplexing. It i1s thers-
fore omitted." (p. 62)

Statn. 1900+1901, Chap. CII, Sec. 124, p. 149,

Stats, Code Amend., 1907, Chap. 380, Sec. 3. p> 718.

Tals revision did not eliminate the "statement of

-2




15,
1s,

17,

18,

19,

20,
21,

the cage" and the cumbersome procedurs for 1ta
settlement as had been done in 1901, This seems
odd in visw of ths 1901 Commissioners! report,

but no explanation has been found,

Stata., Code Amend., 1915, Chap. 107, Sec. 2, p, 201,
In additlon, the statement of ths case and thse bill 5
of sxceptions were elimineted.

in 1917 there was no amendment to Section 659, |
Section 660 was amended to correct the error in

the 1915 statute by substituting "notice of the

entry of the judgment" for "notice of the decisionl
Stats., Code Amend., 1923, Chap, 105, p. 233,

Section 659 wes slso smendad in a respect which

has no bearing on the pressnt inquiry, the only
change made belng to authorize the making of a
motion for a new trial before the entry of judgment,
as woll as after. Id., Chap. 367, p. 751, |
Steta., Gode Amend.,, 1929, Chap, 479, Sec. 3, p. 841,
The provision as to the service of affidavita and
counter affidavits and the extension of time for
rervice were transferred to a new section, 659a and
rawcried, but there was no change in substance,

Stats. Code Amend., 1929, Chep., 479, Sec. 5, p. 842,
In lieu of the provision that the motion "must be
hazrd at the earliest practicable time"™ Seciion 661
wes snacted Stats. Code Amend,, 1928, Ch., 479, Sec. 6,

p. 84Z. By this section (1) the clerk was required

-3‘




22,

"upon the expiration of the time to flle counter
affidavits" to call the motion to the attentlion

of the judge; (2) the judge wes requlred to deslg-
nate the time for oral argument, if any,; (3)

the clark was required to give § days notice of the
argument by meil; and (4) the motion was required
to be argued or submitted not later than 10 days
"before the expiration of the time within which

the court has power to pass on" it.

In 1933 Section 12a of the Code which refsrs to
the computation of time was made applicable to
Sections 659 and 659a and to the 60 day pericd for
de termination of motions for a new trial prescribed
in Section 660, Stats, Code Amend,, 1933, Chap.
29, Secs. 5 & 7, pp. 305, 306.

In 1951 Section 659 was amended to provide a
5 day notice period for & motion for a new trial
made before the entry of judgment and whlle a
moticn for judgment notwithstanding the verdict
13 pending. Stats. Code Amend., 1951, Chap. BO1,
72%. 1, p~ 2288, This cheange does not entor into
tho present lnquiry.

T federal courts, Arizona, Colorado, Connesticut,
T11inois, Montana, Oklahoma, Oregon, South Dakota,

Te.ns, Utah and Wisconsin,

Rule 77(d) of the Federal Rules of Civil Frocedure

requires the clerk of the District Court to serve




24,

25,
26,
27.

notice by mail of the entry of Judgment, The time
for new trisl does not run from the service or

recal pt of such notice, however, but from entry

of Judgment. §
It should be noted, however, that in Michigan the !
right to meke a motion for new trial may be termina ted

on a date certain by the trial judge on motlon of the .
opposite party. Michigan Court Rules Annotated,

Rule 47, 84, p. 492,

Coweo v. Marsh, 154 A.C.A. 691; 317 P,24 125 (1957) ,
88 Cal, App.2d 638, 199 P.2d 379 (1948).

The time for making a motlon for judgment notwlth-

standing the verdict as prescribed in Section 629 1a

also as indeterminate as that prescribed In Section
659. The relevant provision of that Section 629
i3 gs follows:

..., If made after the entry of judgment
such motion shall be made within the
period specified by Section 559 of this
code 1n respect of the filing and serving
of notize of intention to move for & new

triala.
Ecwawer, as the time is thus fixed by refercncs to
Usction 659 the suggested change in that scation

would make amendment of Section €629 unnece3sery.




