~ Dete of Meeting: October 8-9-10, 1958
- Date of Memo: October 3, 1958

Memorandur No. 5

Subject: 1959 Report of the Law Revision Commission

Attached is a revised draft of the Copmission's 1959 Report for con-
sideration at the October meeting. Rather extensive changes have been
made in the Report. Your attention is cg.lled to the following:
(1} The Commission's governing statute is set forth in Appendix A.
Because of this we have parsphrased rather than quoted Govermment
Code Sections 10330 and 10335 in Part I of the Report.

{2) Reference to the procedure of sending our studies to the State

()

Bar has 'been omitted from Part I.

(3) We bave, on page 7, rewritten the reference to the meetings
held by the Commisgion during the year.

(4) You will recall that it was decided at the September meeting to
1ist Studies in Progress under two heedings: (1) "Studies
Directed by the Legislature” and {2) "Topics Authorized by the
Leglsiature Upon the Recommendstion of the Commission,” This
hes been done in what is calied Alternative A of the current
draft (pages 8-A through 15-A). We have alsc prepared for your
consideration Alternative B (pages 8-B through 17-B). This
groups Studles in Progfeas into three lists the first of which

is ™Popics on which the Commisaicm Expects to Make a Report and
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()

(5)

(6)

Recomuendation to the 1959 Session of the Legislature" and
the other two of which correspond generally to (1) and (2)
abave.

The Commission's explanation of its deeision not to request
authority for additional studies from the 1959 Bession of
the Legislature is set forth in psragraph 2 on page 18,
Parts VI, VII, VIII, IX and X are all new and should,
therefore, be considered in some detall at the meeting.
Parte VI and VIII are designed to bring the "constant
reader" of owr reports up to date on those topics and to
furnish scwe supplementsl legislative history on these
gtudies for future generations. Part VII is included to
reise the question whether the Commission desires to make a
brie? formal report to the Legislature with respect 4o those
studies which, for cne reason or another, ere not completed
in the ordinary way. Parts IX and X constitute the
Commission’'s formal report and recommendation on these two

topics in lieu of printing separate pamphlets.
Reaspectfully submitted,

John R. McDoncugh, Jr.
Executive Secretary
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LETTER OF TRAKSMITTAL

To HIS EXCELLENCY GOODWIN J, KNIGHT
Governor of Callfornia
and to the Members of the Legislature

The Celifornie Law Reviasion Commission, created in 19853
to examine the common law and statutes of the State and to
recommend such changes in the law as 1t deems necessary to
modlfy or eliminate antiqueted and inequlteble rules of law
and to bring the law of thils State inte harmony with modern
conditions {Government Code Sections 10300 to 10340), here=
with submits this report of its transactiona during the
year 1958, |

THOMAS E. STANTON, Jr., Chairman

JOHN D, BABBAGE, vice Chairman

JAMES A. COBEY, Member of EEe Senate

CLARK L. BRADLEY, Hember . of f the Assemblx

ROY A, GUSTAF3ON

BERT V. LEVIT

CHARLES H. MATTHEWS

STANFORD C. SHAW

SAMUEL D. THURMAN

RALPH N. KLEPS, Legislative Counsel, sx officio

JOHN R. McDONOUGI, Jr.
Executive Secretary

January 1, 1959
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REPORT OF THE CALIFORNIA LAW REVISION
COMMISSION FCOR THE YEAR 1958

I, FUNCTION AND PROCEDURE OF COMMISSION

The California Iaw Revision Commissicn, created in 3.9'53,l cons: gte of
one Member of the Senate, one Member of the Assembly, seven members appointed
by the Covernor with the advice snd consent of the Benate, and the legislative
Counsel who is an ex officio nonvoting member.

The principal duties of the Law Revision Carmission ere (1) to eramine
the common law and statutes of the State for the purpose of discovering d.efects'
and snachroniems therein, (2) to receive and consider suggestions and proposed
changes in the law from the Americen Lew Institute, the National Conference
of Commissioners on Uniform State Laws, any bar associastion or other learned
body, judges, Justices, public officials, lawyers and the public generally,
and (3) to recommend such changes in the law es it deems necessary to bring
the law of this State into harmony with modern conditions.”

The Commission ig reguired to file a report et each regular session of the
Legislature conteining a calepdar of topics selected by 1t for study, listing
both studles in progress and topics intended for future comeiderstion. The
Compission may study only topics which the Legislature, by concurrent resolu-

tion, refers to it for such study.3

lgee Cal. Govt. Code Tit, 2, Div. 2, Ch. 2, set forth in Appendix A infra.

2gee cal. Govt. Code § 1033 Appendix A infra at 00 .

The Comnission is also directed to recommend the express repeel of all statutes
repealed by implication or held unconstitutional by the Supreme Court of the
State or the Supreme Court of the United States, Cal. Govi. Code § 10331.

3gee cal. Govt. Code § 10335 Appendix A ipfra at 00 ,
-~
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Fach of the Commission's recommendatione is besed on a research study
of the subject matter concerned. Most of these studles are undertaken by
specialists in the fields of law involved who are retained as research
consultants to the Commission. This procedure not only provides the Commis-
gion with invaluable expert assistance but is economicel as well because
the attorneys and law professors who serve as research consultants have already
acquired the coneidereble backgrourd necessary to understand the specific
problems under consideration.

When a study is undertaken the Commission meets with the research
comgultant to discuss the problem with him. The consultant subsequently
submits a detailed research study which is given careful consideration by
the Commigsion in determining what report and recommendation it will make to
the Legislature. When the Commission has reached a conclusion on the matter
a printed pemphlet is published which contains the official report and
recommendation of the Comission together with a draft of any legislation
recessary to effectuate the recommendation, and the research study upon which
the recommendation is besed. This pamphlet is distributed to the Governor,
Members of the legislature, heads of State departments, and a substantial
number of Judges, district attorneys, lawyers, law professors and law
libtraries throughout the Sta:he.h Thus, a large end representative number of
interested perscons is given an opportunity to study and comment upon the
Commission's work before it is submitted to the Legislature. The annual
reports and the recommendations and studies of the Comnission are bound in
a set of volumes which are both a permapent record of the Comnission's work

and, it is believed, a valuable contritution to the legal literature of the State,

¥see Cal. Govt. Code § 10333 Appendix A infra st 00
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IT, PERSONNEL OF COMMISSION

There was no change in the membership of the

Commission in 1658. The membership of the Law Revision

Commission as of is:
Lerm Expires
Thomaes E. Stanton, Jr., San Francisco Cheirmen Octber 1, 1961
John D. Babbage, Riverside Vice Chairman QOctober 1, 1959
Hon, James A. Cobey, Merced Senate Member *
Hon. Clark L. Bradley, San Jose Asserbly Member *
Hon. Roy A. Gustafson, Ventura Member October 1, 1961
Bert W. levit, San Frencisco Member October 1, 1961
Charles H. Matthews, Los Angeles Member Cetober 1, 1959
Stanford C. Shaw, Ontario Menmber Cctober 1, 1959
Samuel D. Thurman, Stanford Menber October 1, 1959
Ralph N. Kleps, Sacramento Bx Officic
Member **

*
The legislative members of the Commission serve at the pleasure of the
appointing power.

**The Legislative Counsel is an ex officio nonvobting member of the Law
Revislon Ccoumilseion.

-
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I1I. SUMMARY OF WORK OF COMMISSION

During 1958 the Law Revision Commigsion was engsged in three principal
taeks;

1. Work on various assignmente given to the Commissiorn by the
Irt‘-‘gislal.‘i;'u:l:'e,'5

2, Consideration of various topics for possible future study by the
Cc:nmrd.ss:i.n:m;6

3. A gtudy, made pursuant to Section 10331 of the Government Code,
to determine whether any statutes of the State have been held by the Supreme
Court of the United States or by the Supreme Cowrt of California to be un-

constitutional or to have been impliedly repea.leﬁ.T

The Commission held nine two-dsy meetings and one three-day meeting
in 1958, five in Southern Celifornia {January 24k-25, May 16-17, June 13-1b,
October 8-10 and December 12-13) snd five in Northern California (March

20-21, April 18-19, July 18-19, September 5-6 and Kovember 7-8).

D See Part IV A ¢f this report, p. 00 infra.
6E;e:‘: Part IV B of this report, p. 00 infra.
7 See Part V of this report, p. 00 infre.




ALTERNATIVE A
{Two Lists)

IV. CALENDAR OF TOPICS SELECTED FOR STUDY
A. GSTUDIES IN FROGRESS

During 1958 the Commissicn worked on the forty-four topics listed
below, each of which it has been authorized and directed by the Legislature

to study.

8
1, Studies Directed by the Legisiature.

(1) Whether the law of evidence should be revised to conform to
the Uniform Rules of Evidence drafted by the Naticnal
gonference of Commissloners on Uniform State Lews and
approved by it at its 1953 annusl conference.g

(2) Whether the law respecting habeas corpus proceedings, in the
trial snd appellate courts should, for the purpose of
simplification of procedure to the end of more expediticus
end Pinal determinastion of the legel guestions presented, be

0
revised .1

Bgection 10335 of the Government Code provides that the Commission
shell study, in addition to those topics which it recommends and
wvhich are approved by the Legislature any tople which the Legislature
by concurrent resclution refers to it for such study.

IDirected by Cal. Stat. 1956, res. c. 42, p. 263

107114,

8 A-




()

{3) Whether the law and procedure relating to condemmatioc: should
be revis=d in order to safeguard the property rights of
rrivate citizens.ll

{4) wWhether the various provisions of law relating to the :7iling
of clasims against public bodies end public employees slcild
be made uniform and ctherwise reviseﬂ.l2

{5)* Whether the doctrine of sovereign or governmental immmity
in Califormie should be ebolished or revised.13

(6) Whether an award of damages made to & married person in a
personal injury action should be the separaté property of
such merried person.l

(7} whether changes in the Juvenile Court Law or in existing
procedures should be mede so that the term "ward of the
Juvenile court” would be inapplicable to nondelinquent
minurs.15

{8) Whether a trial court should have the power to require, as
a condition of denying a motion for new trial, that the party
opposing the motion stipulate to the entry of judgment for

damages in excess of the damsges awarded by the jury.ls

(9) Whether there should be a separate code for all laws relating

1
to narcctics,

Llrpia,
1nirected by Cal. Stat. 1956, ree. c. 35, p. 256.

13nirected by cal. Stat. 1957, res. c. 202, p. 4589.

lhry44,
151nid,

361p14.
Ipivected by cal. Stat. 1957, res. c. 222, p. 4618,

- 9-A-




(10) Whether the laws relating to bail should be revised.lB

('11) Wheiher it would be feasible to codify and clarify, without
substantive change, provisions of law and other legal aspects
relating to grand juries into one title, part, division, or

chapter of one code.19

2. Topics Authorized by the Legislature Upon the Recommendation of the
C:mnission.zo

(1) wWhether Secticns 2201 end 3301 of the Corporatioms Code
should be made uniform with respect to notice to stock-
holders relating to the sale of all or substantially all of
the aegsets of a corporation.

{2) whether there is need for clarification of the law respecting
the duties of city and county legislative bodies in connec-
tion with planning procedures and the enactment of zoning
ordinances when there is no planning comission.a‘?‘

(3) Whether the Penal Code and the Vehicle Code should be

revieed to eliminate certain cverlapping provisions re-

18Directea by Cal. Stat. 1957, res. c. 287, p. 47hd,

19nirected by Cal. Stat. 1957, res. c. 266, p. 4660,

2‘:}Sevc'.t.i-:m 10335 of the Government Code requires the Commission to file a

report at each regular session of the Legislature contalning, inter alia,
a list of topice intended for future considerstion, and authorizes the
Cammission to study the topics listed in the report which are thereafter
approved for its study by concurrent resoluticn of the Legislature.

The legislative authority for the studies listed is as follows:

Nos. 1 and 2:° Cal. Stat. 19%5, res. c. 207, p. 4207.

RNos. 3 through 16 cal. Stat. 1956 regs C. l|'2 P 263-

Nos. 17 through 30: Cal. Stat. 1957, res. c. 202, p. 4589,

Fos. 31 through 33: Cel. Stat. 1958, res. ¢.__ , Do __ .

2lfor a description of this topic, see 1955 Rep. Cal. lLaw Revision Comm'n 27.

2214, at 32.
- 10-A-




lating to the unlawful taking of a motor vehicle and the
driving of a motor vehicle while intoxicate&.23

{4) whether the procedures for appointing guardians for non-
resident incompetents and nonresident minors should be
cla.rified..eu

(5) whether the provisions of the Code of Civil Procedure
relating to the confirmation of partition sales and the
proviaions of the Probate Code relating to the confirma-
ticn of sales of real property of estates of deceased
persons should be made uniform and, if not, whether
there is need for clarification as to which of them
governs confirmation of private judiclal sev,les.25

(6) Whether the law relating to motions for new trial in
cases where notice of entry of Judgmenti has not been
given should be revised.

(7} Whether the provisicas of the Clvil Code relating to
resclssion of contrects should be revised to provide a
pingle procedure for rescinding contracts and achieving
the return of the conslderation gi\r&n.a7

(8) Whether the law respecting mortgages to secure future

advances should be reviged.

53_393 1556 Rep. Cal. Law Revision Comm'n 19.
2hyg, at 21,

25Tvid.

26!:_@. at 22.

2T1nia.

EEEG.. at 24, - 11l-A-

——
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(9)

(10)

(12)

(12)

(23)

(k)

(15)
(16)

(17)

%9 moid,

30 14, at 25.
3 14, at 26.
32 14, at 28.
33 18. at 29.
3 14, at 3.
3% Td. at 33.
3 1bid.

Whether Frobate Code Sections 259, 253.1 and 259.2,
pertaining to the rights of nonresident aliens to
inherit property in this State, should be revised.ag
Whether the law relating to escheat of personal property
should be revised.30

Whether the law relating to the rights of a putative
gpouge should be revised.al

Whether the law respecting post-conviction sanity heaxrings
should be revised.32

Whether the law respecting jurisdiction of couwrts in pro-
ceedings effecting the custody of children should be
revised.33 |
Whether the doctrine of worthier title should be abolished
in Ca.].ifomia.3h
Whether the Arbitration Statute should te revised.35
Whether the law in respect of survivebility of tort acticns
ghould be revised.36

Whether the lawv relating to the inter vivos righte of one
spouse in property acquired by the other spouse during
marrisge while damiciled outside California should be

revised. 37

37 gee 1957 Rep. Cal. Law Revieion Comm'n 1k,

- 12-A-




(18)

(19)

(20)

(21)

(22)

(23)

(2k)

Whether the law relating to attachment, garnishment,
and vroperty exemsyt from execution should be revised..38
Whether & defendant in a criminsl action should be
required to give notice to the prosecution of his inten-
ticn to rely upon the defense of a.libi.39

Whether the Smwall Claims Cowrt Lew should be revised.
Wwhether the law relating to the rights of a geod faith
improver of property belonging to another should be
reviaed..hl

Whether the separate trial on the lssue of insanity in
criminal cases should be abolished and whether, 1f it is
retained, evidence of the defendent's mental condition
should be admissible on the isgsue of specific intent in
the triel on the other pleas.ha

Whether partnerships and unincorporated associations
should be permitted to sue in their common namee and
vwhether the law relating to the use of fictitious names
should be revised.hB

Whether the law relating to the doctrine of mutuality
of remedy in suits for specific performence should be

[
revised.

3B Id. at 15.
39 1d. at 1.
L0 114,

1 14, at 17.
42 14, at 18.
%3 Tg,

ik Id. =t 19.

- 13-A-




(25)

(26)

(27)

(28)

(29}

(30)

(31)

Whether the provisions of the Penal Code relating to
arscn should be z-e'\ri.se{'i.hs

Whether Civil Code Section 1698 should be repealed or
revised.

Whether minors should bave a right to counsel in juvenile
court prcceedings.h?

Whether Section TO31 of the Business and Professions Code,
vhich precludes an unlicensed contractor from bringing an
action to recover for work done, should be revised.
Whether the law respecting the rights of a lesscr of
property when it is abandoned by the lessee should be
revised.@
Whether a former wife, divorced in an ection in which the
court 4id not have personal jurisdiection over hoth parties,
should be permitted to maintain an action for :s'l.u:po:::"i‘..50
Whether California statutes relsting to service of process
Ly publication should be revised in light of recent deci-

1
sions of the United States Supreme {:ourt.s

%5714, at 20,
4 13, at 21.
7 mbia.

k8 T3, at 23.
L9 Id. at 24,

% 14. at 25.

51 See 1958 Rep.

Cal. Law Revision Comm'n 18.

- 1hq-A-u




(32) wWhether Section 197k of the Code of Civil Procedure

2
should be repesled or re\rised.s

{33) Whether the doctrine of election of remedies should be
gbolished in ceses where relief is sought against

different defenfants. 23

52 1d. at 20.

23
Id. at 21. - 15




ALTERNATIVE B
{Three Lists)

IV. CALENDAR OF TOPICS SELECTED FOR STUDY
A. STUDIES IN PROGRESS

During 1958 the Commission worked on the forty-four topics
listed below, each of which it had been authorized and directed by

the Legislature to study.

1. Topics on Which the Commission Expects to Make a

Report and Recommendation to the 1959 Session of the Legislature.8
(1) Whether Sections 2201 and 3901 of the Corporations
Code should be made uniform with respect to notice to
stockholders relating to the sale of all or substantisally
all of the assets of a corporaticn.9
(2) Whether there is need for clarification of the
law respecting the duties of city and county legisla-
tive bodies in connection with planning procedures

and the enactment of zoning ordinances when there

The legislative guthority for the studies listed is as follows:
Nos. 1 and 2:- Cal. Stat. 1955, res. c. 207, p. 4207.
Nos. 3 through 10: Cal, Stat. 1956, res. c. 42, p. 263,
No. 11: Cal. Stat. 1956, res. c. 35, p. 256.
No. 12: Cal. Stat. 1957, res. c. 202, p. 4589,
No., 13: Cal. Stat. 1957, res. c¢. 222, p. 4018,
No. 1lk: Cal. Stat. 1957, res. c. 266, p. 4660,

9For a degcription of this topic, see 1955 Rep. Cal. Law Revision
Comm'*n 27.

- 8-B -




is no planning ccmmiaSicn.lo

{3) lhether the Penal Code and the Vehicle Code
should be revised to eliminate certain overlapping
provisions relating to the unlawiul taking of a
nmotor vehicle and the driving of a motor vehicle:

11
“while intoxicated.

(4) lhether the procedures for appeinting guardians
for nonresident incompetents and nonresident minors
should be clarified.l2

(5) Whether the provisions of the Code of Civil
Procedure relating to the confirmation of partition
sales and the provisions of the Probate Code relating
to the confirmation of sales of real property of
estates of deceased persons should be made uniform
and, if not, whether there is need for clarification
as to which of them governs confirmation of private
judicial sales.13 |
(6) VWhether the law relating to motions for new

trial in cases where notice of entry of judgment

has not been given should be revised.

Iﬁ_;_(_i_c at 32.

1150¢ 1956 Rep. Cal. Law Revision Comm'n 19.
1214, at 21.
13 1bid.

14

Id. at 22.

-
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(7} Whether the law respecting mortgages to secure
future advances should be revised.ls
(8) Whether Probate Code Sections 259; 259.1 and
259.2, pertaining to the rights of nonresident

aliens to inherit property in this State; should

be revised.16

{(9) Whether the doctrine of worthier title should
be abolished in Galifornia.l7

(10) Whether the Arbitration Statute should be
revised.l8

(11) Whether the various provisions of law relating
to the filing of cliaims against public bodies and
public employees should be made uniform and otherwise
revised.

(12} Whether partnerships and unincorporated associa~
tions should be permitted to sue in their common

names and whether the law relating to the use of

fictitious names should be revised.19

{13) Whether there should be a separate code for
all laws relating to narcotics,

(14) Whether it would be feasible to codify and
clarify, without substantive change, provisions of

law and other legal aspects relating to grand juriles

Igid. at 24.

See 1957 Rep. Cal. Law Revision Comm'n 18.
-« 10-B -
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into one title, part, division, or chapter of one

code.,
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2. OTHER STUDIES IN PROGRESS
(a) Studies Directed by the Legislature.20

(1) Whether the law of evidence should be
revised to conform to the Uniform Rules
of Evidence drafted by the National
Conference of Commissioners on Uniform
State Laws and approved by it at its
1953 annual conference.

(2) Whether the law respecting habeas corpus
proceedings; in the trial and appellate
courts should; for the purpose of
simplification of procedure to the end
of more expeditious and final determina-
tion of the legal questions presented;
be revised.

(3) Whether ths law and procedure relating
to condemnation should be revised in

order to safeguard the property rights

of private citizens.

Appendix A infra.
The legisiative authority for the studies listed is as
follows: . .
Nos. 1 through 3: Cal. Stat. 1956, res. c. 42, p. 263,
Nos. L through 7: Cal. Stat. 1957, res. c. 202, p. 4589.
No. 8: Cal. Stat. 1957, res. c. 2é?, p. 4740,

- 12-B -




(%)

(5)

(6)

(7)

(8)

Whether the doctrine of sovereign

or governmental immunity in California
should be abolished or revised.’

Whether an award of damages made to a
married person in aperscalinjury action
should be the separate property of such .
married person.

Whether changes in the Juvenile Court Law

or in existing procedures should be made

so that the term "ward of the juvenile

coﬁrt“ would be inapplicable to nondelinquent
miners.

Whethgr a trial court should have the power
to require; as a condition of denying a
motion for new trial; that the party oppos-
ing the motion stipulate to the entry of
judgment for damages in excess of the damages
awarded by the jury.

Whether the laws relating to bail should be

revised.

- 13-B -
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(b} Topics Authorized by the Legislature Upon the
Recommendation of the Gommission.Zl
{1} ‘Whether the provisions of the Civil

Code relating to rescission of contracts

should be revised to provide a single

preocedure for rescinding contracts and

achiseving the return of the consideration

given,

(2) Whether the law relating to escheat of

personal property should be revised.23
{3) Whether the law relating to the rights

of a putative spouse should be revised.zh

(4} Whether the law respecting post-conviction

sanity hearings should be revised.

{5) Whether the law respecting jurisdiction
of courts in proceedings affecting the

26
custody of children should be revised.

(6) Whether the law in respect of survivability

of tort actions should be revised.

21Appendix A infra.
The legislative authority for the studies listed is as
follows: " ’
Nos. 1 through 6: Cal. Stat. 1956, 'res. c. 42, p. 263,
Nos. 7 through 19: Cal. Stat. 1957, res. c. 202, p. 4589.
Nos. 20 through 22: Cal. Stat. 1958, res. c. 23, p. .

See 1956 Rep. Cal, Law Revision Comm'n 22.
23Id. at 25,
2414, at 26.
25Id. at 28. - 14-B -
Id. at 29.
27;g. at 33.




(7) Whether the law relating to the inter
viyos vights of one spouse in property
acquired by the other spouse during
marriage while domiciled outside
California should be revisedu28

(8) Whether the law relating to attachment;
garnishment, and property exempt from
execution should be revised.

(9) Whether a defendant in a criminal action
should be required to give notice to the
prosecution of his intention to rely

upen the defense of alibi.

(10) Whether the Small Claims Court Law
should be revised.31
(11) Whether the law relating to the rights
of a good faith improver of property
belonging to another should be revised.32
(12) Whether the separate trial on the issue
of insanity in criminal cases should be
abolished and whether; if it is retained;
evidence of the defendant?s mental

condition should be admissible on the

EESee 1957 Rep. Cal. Law Revision Comm'n 1lk.
29;@. at 15.
30;9. at 16.
Tbid.
32;g. at 17. - 15-B -




("

(13}

(14}

(15)

(16)

(17)

(18)

issue of specific intent in the trial on the
other pleas.33 |
Whether the law relating to the doctrine of
mutuality of remedy in suits for specific
performance should be revised.34
Whether the provisiona of the Penal Code
relating to arson should be revised.

Whether Civil Code Section 1698 should be
repealed or revised.3

Whether minors should have a right to counsel

in juvenile court proceedings.37

Whether Section 7031 of the Business and Profes-
sions Code, which precludes an unlicensed con-
tractor from bringing an action to recover for
work done; should be revised.3

Whether the law respecting the rights of a
lessor of property when it is abandoned by the

lessee should be revised.

33;9. at 18
Id. at 19
35;@. at 20
Id. at 21
ibid.
381&. at 23
3914. at 24

- 16-B -




{19) Whether a former wife, divorced in an
action in which the court did not
have personal jurisdiction over both
parties, should be permitted to
maintain an action for support.ho

{20) Whether California statutes relating
to service of process by pubiication
should be revised in light of recent
decisions of the United States Supreme
Gourt.#l

(21) Whether Section 1974 of the Code of
Civil Procedure should be repealed or
revised.

{22) Whether the doctrine of election of
remedies should be abolished in cases

where relief is sought against different

defendants.

¥14, at 25.

See 1958 Rep.
hzgg. at 20.
k314, at 21.

Cal. Law Reviaion Comm'n 18,

- 17-B -




B. TOPICS INTENDED FOR FUTLURE CONSIDERATION

" Pursusut %o Section 10335 of the Government Code the Commission
reported 23 topics which it had selected for study to the 1955 Session of the
legislature; 16 of these topics were approved. The Cammission reported 15
additional topics which it had sclected for study to the 1956 Sessionm, all
of which were approved, The 1956 Seesion of the legislature also referred
four other topics to the Coumission for study. The Commission reported 14
additional topics which it had selected for study to the 1957 Session, all
of which were approved. The 1957 Seesion of the Legislatwre also referred
seven additional topics to the Commission for study. The Conmission reported
five additional topics which it had selected for study to the 1958 Session
of the Legislature; three of these topics were approved.

The {:onmissim’nw has a full agenda of studies in prngress“ which
will require all of its energies to complete during the current fiscal year
and during fiscal year 1959-60. For this reason the legislative members of
the Commission will not introduce at the 195G Session of the legislature a
concurrent resolution authorizing the Commission to wndertake any additional
studies. The Commission snticipates that such & concurrent resclution will

be introduced at the 1960 Session.

* Appendix A infre.
¥ see part IV #(A) of this report, p. 00 supra.
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V. REPORT ON STATUTES REPEALED BY IMPLICATION
. OR HELD UMNCONSTITUTIONAL

Section 10331 of the Government Code provides:

The Comnission shall recommend the express repeal

of all statutes repealed by implication, or held un-

constitutional by the Supreme Court of the 3State or

the Supreme Court of the United States.

Pursuant to this directive the Commission has made a study
of the decisions of the Supreme Court of the United States and
of the Supreme Court of California handed down since the
Commission's 1958 Report was prepared.” It has the following
to report: |

1. Three decisions of the Supreme Court of the United
States holding two statutes of the State unconstitutional have
been found:

In Public Utilities Commission of California v. United
§_1_;_§_§_e_q; 356 U.S. (1958}; the Supreme Court held Section 530 !

of the Public Utilities Code invalid under the Supremacy
Clause of the Constitution of the United States insofar as
it prohibits common carriers from transporting property of

the federal government at rates other than those approved

by the California Public Utilities Commission.

In Speiser v. Randall; 356 U.S. (1958}, and First
Unitarian Church v. County of Los Angeles, 356 U.S, (1958),
the court held Section 32 of the Révenue and Taxation Code
jnvalid under the Due Process Clause of the Fourteenth
Amendment to phe Constitution of the Unitved States because

it places on applicants for tax exemptions the burden of proof

#This stady has been carried through 00 Advance California
Reports 000, OO0 Supreme Court Reporter 000. e
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as to whether they are perscns or organizations which advocate

the overthrow of the Government of the United States or the

State by force or violence or other unlawful means or advocate

the support of a foreign government against the United States

in the event of hostilities.

2., No decision of the Supreme Court of the United States
holding & statute of the State repealed by implication has been
found.

3. No decision of the Supreme Court of California holding
a statute of the State unconstitutional or repealed by implication

has been found.
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VI. SUSPENSION OF THE ABSOLUTE POWER OF ALIENATION

At the 19539 Session of the Leglslaturs Honorable Clark
L. Bradley introduced A, B, 248, a bill drefted by the
Commission to elininute from the Civil Code several provisions
which collectivaly are known famillarly as ths rule prohlibliting

pvension of the absolute power of aliesnation {hereinafter
referred to &s the suspension rule}.* Te bill failed to pmas,
principally because some Members of the Legislature were con-
cerned as to whether it provided an adeguate substitute for
the suspension rule as a limltation on the duration of prlvate
trusts.** The Commission has studied the matter further since
1957 and has drafted a blll which 1t believes will satisfy the
doubts of those who voited against A, B, 249,

A+ B. 249 would have provided as & substitute for ths
sugspension rule es a limitation on the duration of private
trusts a new Section 771 of the Civil Code which would have
read as follows:

77L. A trust 1s not invalid, either in whole

or in psrt, mersely because the duration of the

trust may exceesd the time within which future

interests in property must veat under thia title,

if the interests of all the beneficiarias must vest,
if at all, within such time.

*Por the Commission's recommendation and its supporting re-
gearch study see Recommendatbion and Study relating to
Suspension of the Absolute Power of Alienation, 1 Rep. Cal.

Law Revision Comm'n, pp. G-l et seq. (1957) .,
3

Ses discussion of the vproblem in the research consultaqt's
report, 1d at G-18-22,
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A provision, express or implied, in the

terms of an lnstrument creating a trust that

the trust may not be termineted 1s effactive

if the trust is limited in duration to the

time within which future interssts in property

must vest under this tltle., But 1f the trust

i1s not so limlted in duration, such a provision

is ineffective 1insofar e&s 1t purports to be

applicabls bayond the time wilthin which future

intsresats in property must vest under this title

end the proviaion is wholly ineffective unless,

conslabtentiy with the purposes of tha trust, it

may be given effect for some period not exceeding

such time,
The concern expressed by some Members of the Leglalature
was that the repesl of the guaspension rule and the enactment
of this provislon to limit to duration of trusts might
result in trusts of perpetual duration or at
least which would last well beyond the period which is
permissible under the suspensiocn rule todey. The Commlssion
thought that this was highly unlikely to happen because
under the second paragraph of proposed new Section 771
the beneficlaries could terminate the trust by their jfoint
sction at any time after the time wilthin which future
interests in property must vest -- i.e., lives In being
plus 21 yegrs. Some Members of the Legislature suggested,
however, that this ia not a sufficlent safeguard because
of' the problem of getting the heneficliarles to agree upon
termination, pointing out that each beneflciary would have
a veto power wlth respect thereto,

In the courass of the Commlssion's further considera-
tion of proposed Sectlon 771 of the Civil Code & question

was reised as to whether the first sentencs of the second
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paragraph thereof might be construed to prohibit termina-
tion of an inter vivos trust which would not endure longer
than the permlssible perpstulties perlod even though the
settlor and ell of the benaficiaries, being competent and

of age, desired termination. This would be a departure from
present law and would be undesirable, Whils the Commission
doubts that the first sentence would be so0 construed, it
seems best to avoid any doubt on the matter by omitting

the first sentence of the second paragraph altogsther and

revising the pasragraph to read as follows:

If & trust is not limited in duration to
the tims within which future ilnterests in
property mist veat under this title, a provision,
express or implied, in the Instrument creating
the trust that the trust may not be terminated
is ineffective insofar ap 1t purports te be
applicable beyond such time and the provision is
wholly ineffective unless, conaslistently with the
purposes of the trust, it may bs given effect for
soms pericd not exceeding such time. A provision,
expreas or implied, in an instrument creating an
inter wvivos trust that ths trust may not be ter-
minated shall not prevent termination by the
joint action of the creator of the trust and all
of the beneficlaries thersunder if all concerned
are competent and if the beneficlaries are all
of the age of majority.

After giving careful consideration to the matter of
providing additlonal safeguards with respect to the duration
of trusts the Lew Revision Cormission decided bto recommend
thet 8 third paragraph be added %o proposed new Section 771
of the Civil Code to read as follows:

- 23 -

SO




()

(N

Vhenever a trust has existed longer than
the time within which future interests in pro-
perty must vest under this title

(1) it shall be terminated upon the
recuest of a majority of the beneficieries

(2) it mey be terminated by a court

of ocompetent jurlisdlction upon the petltion

of the Attorney General or of any person

who would be affected thereby 1f the court

finds that such terminatlon would be in the

publle interest or in the best interest of

2 majority of the persons who would be

affected thereby.
This proposed soclutlon of the problem of placing limitaticons
on the duration of trusts would make 1t impossible for any
beneficlary or group of beneficiarles less than a majority
to veto terminetion, It gives a majority of the beneficlaries
the sbsolute power to compel diasclution of the trust after
it hes sndured for a period measured by lives in being
plus 21 years. As en sdditional safseguasrd, the proposed
statute empowsrs a court to dissolve a trust after such
perlod upon the petition of the Attorney.General or of any
interasted peraocn if public or private interest 3o requlres,
sven though a majority or even all of the bsneficiaries
desire to have the trust contlnued.

A bill making these changes in proposed new Section

771 of the Civil Code, but otherwise substantlally identical
with A. B. 249, will be 1ntroduced at the 1959 Seasion of the
Legislature by one of the leglslative members of the

Commiasion,
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VII., APPOINTMENT OF ADMINISTRATOR IN QUIET TITLE ACTION

Resolution Chapter 207 of the Statutes of 1955

authorized the Cormission, inter alia, tc make a study to

determine whether & atatute should be snacted which would
meke it unnecessary to appoint an administrator in & quiet
sitle action involving property to which some claim was made
by a person since deceased.

A preliminary study by the Commission's research
consultant on this study, Professor Richard C. Maxwsll of
the School of Law, University of Californias at Los Angeles,
raised & serious question as to the wisdom of going forward
with the study, The Commission thereupon directed inquirles
on the matter to title company representatives and to the
State Bar, It appeared to be the view of all concerned that
there is no felt need among informed persons for a change
in the law eand that an attempt to dlspense with the appolnt-

ment of an administrator 1n s gquiet title action would raise

constitutional questions of & serious nature. Ths Commlssion

dastermined not to carry this study further.
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VIII. EFFECTIVE DATE OF AN ORDER RULING ON A MOTION FOR
A WEW TRIAL
A study made by the Commigsion prior to the 19567
Session of the Legislature disclosed that the California
decisions are in confusion as to precisely what must be
done by a judge before whom a motion for new trial is
pending to make an effective ruling within the 60 days
in which he has jurisdiction te act under Section 860
of the Code of Civil Procedura.* The Commission proposed
that the metter be clarified by amending Section 660 in
relevant part to read:
A motion for a new triasl is determined within
the meaning of this section when (1) an order
ruling on the motion is first entered in the
minutes or {2} a written order ruling on the
motion is signed by the judge, Such determine-
tion shall be effective even though the order
directs that & written order be prepared, signed,
and filled,
This proposal was embodied in Senate Bill MNo. 36 which
was introduced by the late Honorable Jess R. Dorsey,
Member of the Senate for the 34th Senats District, who
was then the Senate member of the Commission.
As B result of objections by and discussions with
the State Bar, S. B. 36 was amended to add the followlng

gsentence te Section 680 rather than the sentence originally

proposeds:

¥3se Recommendation and Study relati to the Effactive
Date of an Order Rulihg on & Motion for New Trial, 1 Cal.
Taw Revision Commin, pp. K-1 et #eq. (1907).
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A motion for & new trisl is determined within
the meaning of this section when, within the
applicable 60-day period, {1} an order ruling
en the motion ig first entered in either ths
temporary or the permanent minutes; providsd,
that if the order 1s Ffirst entered in the
temporary minutes it is subssquently entersd
in the permanent minutes not later than five
days after the expiration of such 60-day period
or {2) a written order ruling on the motion is
signed by the Jjudge; provided, that the order
is filed not later than five days after the
sxpiration of such 60-dey period. Such
determination shall bs effective even though
the order directs that a written order be
prepared, signed, and filed,

As smended, the bill was passed by the Legislature but vetosd
by the Governor, The Commisslion understands that the Gover-~
norts veto was based on the advice of his staff that the
reference in the smended bill to “temporary minutes" might
lead to difficulty since there 1s no cther reference in the
codes to "temporary minutes."

The Commisslion has studied this matter further asince
the 1957 Session end hes decided to recommend to the 1959
Seasion of the Leglslature that substantially the following
sentence be added to Section 680 of the Code of Clvil
Procedure rather than the langusge proposed in the 1957 bill
in either its originel or its amended form:

A motion for a new triasl is not determined within

the meaning of this section until an order ruling

on the motion (1) ia entsrsd in the permenent

minutes of the court or (2) 1s signed by the

judge and filed with the clerk. The entry of a

new trisl order in the permansent minutes of the

court shell constitute a determination of the

motion even though such minute order as entered

expressly directs that e written order bs prepared,

signed, and filed., The minute entry shall in all
cases show the date on which the order actually is
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entered in the permanent minutes, but fallure to

comply wilith this dirsctlion shall not impair the

valldity or effectivensss ol the order.

The proposal now made by the Commlssion codifiles the
mores recent court decisions on the subject and sonforms
substantially tc the rule embodisd in Rule 2(b) of the

Rules on Appesal.
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IX, CODIFICATION OF LAYS RELATING TO NARCOTICS

Resolutlion Chapter 222 of the Statutes of 1957 which
was introduced by Honorebls George G. Crawford, Member of
the Assembly for the 79th Assembly District, requested the
Law Fevislon Commission to study the advisability of a
separate code for sll laws relating to narcotlcs, with
needed substantive revision from a health and a law enforce-
ment standpolnt,

Following the 1957 Session the Subcommittee on Pollce
Administration and Narcotics of the Assembly Interim
Judiclary Committee was created with Assembiyman Crawford
as its Chairman., The Law Revision Commission thereupon
suggested to lIn, Crawford that to avoid duplication of
effort the Commission should limit 1ts work under Resolution
Chapter 222 to a study of the advisabillty of a separate

code for laws relating to narcotics, leaving to the Sub-

comnittes on Police Administration and Marcotics all questions

relating to substantive revision of such laws. Mr., Crawford
concurred in this suggestion. Pursuant to this understanding
the Commission has maede no study of substentive revislon of
the nercotics lews and makes nc recommendation relating
thereto.

The Law Fevislon Commission subsequently entered into
e contract with the L%gislative Coungsel for the compilation
of all laws relating to narcotics. From this compilation it

appears that such laws include:
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l. Chapter 9 of Division 2 of the Business
and Professions Code, relating to pharmscy,
excedt for Article ¢ which relates to prophylacties.

2., Division 10 of the Eealth and Safety Code,
releting to narcotics, except Section 26200,5
which relates to vitamins.

S« Chapter 2 of Division 21 of the Hezlth
and Safety Codes, relatirg to drugs.

4., Chapter B of Title 7 of Pert 3 of the Psnal
Code, relating %o Medical Facility.

S+ Article 1 of Chapter 3 of Division & of Part
1 of the Welfare and Institutions Code, relating to
narcotic drug addicts,

6. Article 2 of Chapter 3 of Division 6 of
Part 1 cof the Welfare and Institutions Coda, re-
lating to hablt-forming drug addicts.

Te Eightﬁ-four miscelleneous sections from
various codes.

Upon recelpt of the compilation the Law Revision
Commlssion requested the Laglislative Counsel to submit to
the Commiasion his recommendation as to whether & separats
code of narcotica laws would be justified. HKis responsse,

deted January 30, 1958, is as follows:

*These Include: Business and Professions Code 88 10, 2137,
2140, 2384, 2390-91, 2391.5, 2394, 2616, 2670, 2685, 2762,
2878.5, 2936, 2960, 8581, 7431, 9028, 24200, 24200,5; Civil
Code 8 69; Education Code 88 8255, 1019l1-2, 11152, 12106,
16078, 20456; Financisl Code 8 951; Goverrmsnt Code 88 1770,
15001, 15002.5, 18935, 19572, 20013-14, 20017.7, 21020,7,
21292,7, 21363.7, 21280,7, 25480, 31726, 31728,5, 31728,
31746; Insurance Code 88 10369.12, 10372; Health and Safety
Code BB 201, 24384, 26558; Lebor Code § 2651; Penal Code 88
171la, 222, 261, 274, 275, 337f, 337g, 337Th, 380, 382, 383,
817, 1419, 2772, 2790, 4573, 4573.6, 12021; Probate Code

B 1751; Public Utilitlies Code 88 21254, 21407-08; Unemployment

Insurance Code, B 2678; Vehicle Cods, 83§ 269, 292,5, 3045,
506, 506.1, 736; Welfare and Inatitutions Code BB 700, 7068,
7110.

- 30 -




()

In connec¢tion with the compilation of laws
relating to narcoties, carried out by this office
under contrect with the Californla Law Revision
Commission, you have asked whether a separate
code of laws relating to narcotics would be
justified in our opinion,

I have no hesgitation in concluding that
such a separate "narcotics cede" would not be
juatified,

As you lmow, the California Code Commiaslon
devoted many years to the creavion of our aystem
of 25 codes, The allocation of atatutory materisl
relating to narcotics dates back to 1939 In the
case of the Health and Safety Code {Secs. 11000,
and following), and dates back to 1937 in the
cage of the Business and Professiona Code (Secs,.
4000, and following)., In 1855, as part of a
somprehensive revision of the pharmacy laws,
the Leglslaturs moved the "dangerous drug"
provisions formerly located in the Health and
Safety Code at Sections 29000, and following,
to the Business and Professiong Code (Seca.

4210, and following), Thus, although isolated
provisions dealing with narcoties do exist 1n
other codes, the statutes governing the illegal
use of narcotics sre now concentrated in the
Health and Safety Code, and the statutes regulating
the legal handiing of drugs and narcotics eare
found in the Business end Professions Code. This
allocation eppears logicel and 1t has become
familiar to those who are required to deal with
these statutes.

The wvolume of statutory materlsl on narcotics

1s insufficlent, in my opinion, to warrant a

separate code. In addition, I see no reason Lo

disturb a well established statutory format in

the absence of compelling reasons for doing so.

The Law Revislon Commission conocurs in the views ex-
preséed by the Legislative Counsel and recommends that s
saparate code for laws relating to narcotics not be estab-
lished. The compilation of narcotics lewa made by the
Legislative Counsel will be retalned In the files of the
Commission and is availasble to Members or Committees of the

Legislature and to other govermmental agenscies upon requesat,
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X. CODIFICATION OF LAWS RELATING 70 GRAND JURIES

Resclution Chapter 266 of the Statutes of 1957, intro-
duced by Honorsble Walter I. Dehl, Member of the Assembly
for the 16th Assembly Districs, directed the Commission "to
consider and study the feasibilility of codifying and clarify-
ing, wlthout making substentive change, all provisions of
law and other legal aspacts relating to grand jurlies lnto
one title, part, division, or chapter of one code . « "

Pursuant to this directive the Commisslon has, with
the agsistance of the Legislative Counsel, drafted a blll
which will, if enacted, place substantially all statutes
rolating to grand juries in a new Title 4, Part 2 of the
Panal Code, Coples of thia b1ll have been sent to district
attorneys, superior court Jjudges and jury commissioners
throughout the State with an invitation to send the
Commiselon their guestions, comments, criticlsms and
suggestiona. All responses to this invitation will be
given careful consideration by the Commisslon before the
bill is put in final form. It is contemplated that thile
proceduya will be completed in time to permlt a blll on this
subject to be introduced in the 1959 Session of the Legisla-
ture by one of the lesgislative members of the Commisslon.

The bill which will be introduced will, for the most
part, codify rather than clarify or improve the present law,
This is because of the provision in Resolution Chsapter 266
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that no "gubstantive change™ 13 to be made. It has been
the Commiasion's expsrience that such a directive 1s a very
limiting one bscause 1t often cannot be sald with certainty
that a particular change, though seemingly desirable and
noncontroverslsl, will not make soms substantive change in

the law,




¥T . RECOMMENDATION

The Law Revlsion Commission respectfully recommenda
that the Legislature authorize the Commission to complets
1ts study of the topleca listed in Part IV A of this report.

Respectfully submitted,

THOMAS E. STANTON, Jr., Chairman

JOHN D, .BABBAGE, Vice Chalrmen

JAMES A. COBEY, Member of the Senate
CLARK L., BRADLEY, Member of the Assembly
ROY A, GUSTAFSON '
BERT W, LEVIT
CHARLES H. MATTHEWS

STANFORD C, SHAW

SAMUEL D, THURMAN

RALPH N. KLEPS, Legislative Counsel, ex offidp

JOHN R. MeDQNOUGH, Jr.
Executive Secretary
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APPENDIX A
CHAPTER 2. CALIFORNIA LAW REVISIOH COMMISSION

Article 1. General

10300. There is created in the State Government the California

Law Revision Commission.

10301. The commission consists of one Member of the Senate
appointed by the Committee on Rules, one Member of the Assembly
appointed by the Speaker; and seven additional members appointed
by the Governor with the advice and consent of the Senate. The
Legislative Counsel shall be an ex officio nonvoting member of
the conmission.

The Members of the Legislature appointed to the commission
shall serve at the pleasure of the appointing power and shall
participate in the activities of the commission to the extent
that such participation is not incompatible with their respective
positions as Members of the Legislature. For the purposes of
this chapter, said Members of the Legislature shall constitute
a joint interim investigating committee on the sub ject of this
chapter and as such shall have the powers and duties imposed
upon such committees by the Joint Rules of the Senate and
Assembly.

The members appointed by the Governor shall be appointed for
a term of four years and shall hold office until the appoint-

ment and qualification of their successors. The terms of the
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members first appointed shall not commence earlier than October
1, 1953, and shall expire as follows: four on October 1, 1955;
and three on October 1, 1957. When a vacancy occurs in any such
office filled by appointment by the Governor; he shall appoint a
perscn to such office; who shall hold office for the balance of

the unexpired term of his predecessor,

10302. The members of the commission shall serve without
campensation; except that each member appointed by the Governor
shall be paid a per diem of twenty dollars {$20) for each day's
attendance at a meeting of the commission. In addition; each
meitber shall be allowed actual expenses incurred in the discharge
of his duties; including travel expenses.

10303, The comission shall select one of its members chairman.

10304. The commission may appoint an executive secretary and

fix his compensation, in accordance with law.

10305, The commission may employ and fix the compensation, in
accordance with law, of such professional, clerical and other

assistants as may be necessary.

10306, The material of the State Library shall be made avail-
able to the commission. All state agencies, and cther officlal
state organizations, and all persons connected therewith shall
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give the commission full information, and reasonable assistance
in any matters of research requiring recourse to them, or to

data within their knowledge or control.

10307. The Board of Governors of the State Bar shall assist
the commission in any manner the commission may request within

the scope of its powers or duties.

10308. Neither the members of the commission nor any emplovee
of the commission shall advocate the pasaage or defeat of any
legislation by tha Legislature or the approval or veto of any
Jegislation by the Governcr or appear before any committee of
the Legislature unless requested to do so by the committes or

its chairman.
Article 2. Duties

10330. The commnission shall; within the limitations imposed
by Section 10335 of this code:

{a) Examine the common law and statutes of the State and
judicial decisions for the purpose of discovering defects and
anachronisms in the law and recommending needed reforms.

{(b) Receive and consider proposed changes in the law recom-
mended by the American Law Institute, the National Conference
of Commissioners on Uniform State Laws; any bar association
or other learned bodies. ' '

(c) Receive and consider suggestions from judges, justices,
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public officials, lawyers, and the public gereraily as te defects
and anachronisms in the law,

(d} Reccmmend, from time to time, such changes in the law
as ;t deems necessary to modify or eliminate antiquated and
inequitable rules cf law; and to bring the law of this State

into harmony with modern congitions.

10331. The commission shall recommend the express repeal of
all statutes repealed by implication, or held unconstitutional by

the Supreme Court of the State or the Supreme Court of the United

States.

10333, The commission shall submit its reports; and its rec~
ommendations as to revision of the.laws; to the Governor and
the Legislature; and shall distribute them to the Governor, the
Members of the Legislature; and the heads of all state depart-

ments.

10334. The commission may, within the limitations imposed
by Sectien 10335 of this code, include in its repdrt the legisla-
tive measures proposed by it to effect the adoption or enactuent
of the proposed revision. The reports may be accampanied by
exhibits of various changes; modifications, improvements, and
suggested enactments prepared or proposed by the commission

with a full and accurate index thereto.
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10335. The commission shall file a report at each regular
session of the Legislature which shall contain a calendar of
topics selected by it for study, including a 1list of the studles
in progress and a list of topics intended for future considera-
tion. After the £iling of its first report the commission shall
confine its studies to those topics set forth in the calendar
contained in its last preceding report which are thereafter
approved for its study by concurrent resclution of the leglslature.
The commission shall alsco study any topic which the Legislature,

by concurrent resolution, refers to it for such study.

10336. The reports, exhibits, and proposed legislative meas-
ures shall be printed by the State Printing Office under the su-

pervision of the commission. The exhibits shall be so printed as

to show in the readiest manner the changes and repeals proposed

|
by the commission. |
i

10337. The commission shall confer and cooperate with any
legislative committee on revision of the law and may contract
with any such committee for the rendition of service, by either

for the other, in the work of revision.

10338. The commission may cooperate with any bar association
or other learned, professional, or scientific association, in-
stitution or foundation in any manner suitable for the fulfill-

ment of the purposes of this chapter,
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10340, The commission may, witih the approval ¢f the Director
of Finance, enter into, amend and terminate contracts with colleges,
universities, schools of law or other research institutions, or

with gualified individuals for the purposes of research.




