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Date of Meeting: July 18-19, 1958
Date of Memo: July 2, 1958

Memorandum No. 5
Subject: Study No. 37(L} - Claims Statute.

You will recall that we have retained Professor Van Alstyne
to make a further study on this subject and to draft the legis-
lative bills which will be necessary to snact a general claims
statute and "dovetail" it to the existing pattern of claims
statutes. I have received a letter and memorandum and a "Partial
Proposed Draft of General Claims Statute With Explanatory Notes"
from Professor Van Alstyne relating to the work which he has done
to date and his present plan for going forward with this assign-
ment. A copy of each of these is attached.

Because we have changed the date of our July meeting,
Professor Van Alstyne will rnot be able to be with us. Before he
can oroceed witn his work it will be necessary for the Commission
to review the attached items so that we can advise Professor Van
Alstyne whether the way in which he plans to proceed will be
satisfactory to the Commission. My own view is that he is on

the right track.




I enclose also a copy of the proposed general claims statute
in the form in which it was last before the Commission and of a
memorandum prepared for the April meeting. These may be helpful
in refreshing your recollection with respect to the problems with

whichk Professor Van Alstyne is concerned in his present assignment.

Respectfully submitted,

John R. McDonough, Jr.

Executive Secretary
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UNIVERSITY OF CALIFORNIA

School of Law -
Los Angeles 24, California July 3, 1958

Mr. John R. McDonough
Law Revision Commission
Stanford, California

Dear John:

Enclosed is some material which I have gotten together in the hope
that it might prove to be a useful basis for discussion of my cur-
rent work on drafting of the ciaim statute, when I meet with the
Commission on July 12 in Palo Alto.

I trust that this is in your hands sufficiently advance of the
meeting so that it may be made available to the members of the
Commission. Of course, I leave to you the decision whether it
ought to be mimeographed or not.

The main questions I desire to have explored at the meeting are
(1) am I proceeding along the proper lines, so far as the
Commission's basic policy determinations indicate?
(In short, I am a little bit vague on exactly what I
am to do under this latest contract - except to try
to redrait the general claims statute and integrate it

into existing law.)

(2) does the Commission agree that I should proceed in the
future along the lines proposed in the enclosed progress
report? (Some of these proposals constitute basic policy
determinations, in the absence of which much of the work
of integration would possibly prove to be fruitless.)

One of the fascinating aspects of the recent research which I have
done on the project is that I have unearthed one or two new claims
rovisions which were inadvertently omitted from the original study
?due chiefly to inadequate indexing of the codes); and have located
literally scores of new claims provisions which were not within the
scope of the original study, but which are now relevant since they
relate to claims of the type which we propose to except from the
general claims statute. I am sure our legislature has been the
most prolific in the country on the subject of claimsi

Kindest personal regards. I will be with you in Palo Alto (at
Stanford Law School, I presume) on the morning of July 12.

Sincerely yours,

S/ Arvo
Arvo.Van Alstyne
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July 3, 1958
To: California Law Révisiofi Camnission
From: Professor Arvo Van Alstyne
Re: Progress Report on drafting of Claims Statute

The drafting study has taken the following lines. One of the
chief difficulties previously encountered in trying to integrate
the general claims statute to be proposed to the Legislature into
existing law was one of coverage. Since the underlying policy was
to attempt to make the law more uniform, it would be desirable to
eliminate as many conflicting or duplicatimg provisions as possible.
At the same time, the list of proposed exceptions to the new gen-
eral claims statute demonstrated a recognition by the Commission
that special procedures are sometimes fully justified with respect
to particular types of claims. Finally, there seems to be general
agreement that the most pressing need for more liberal and uniform
claims procedures exists with respecﬁ to claims in tort (inclwiing
inverse condemnation}, and secondarily with respect to contract
claims, for these two areas comprise nearly the entire mass of
litigation over claims statutes.

If the foregoing paragraph correctly interprets the under-
lying policy considerations, two general approaches to the drafting
problem seem to be suggested. First, to draft the new general
claims statute as one applicable to all claims except those express-

ly excepted. This was the approach adopted in the previous drafts.
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Second, to draft the new statute as one applicable only to desig-
nated types of claims, thereby excluding by implication all others.
I believe that the first approach is the more desirable one.
It has the advantage of focussing the claimant's (or his attorney's}
attention on the general claims statute as the starting point in
every potential claims situation. A quick perusal of the express
exceptions will either confirm that the general statute is appli-
cable, or will direct attention to the statute law which is. {1
believe it is safe to assume that, with respect to claims excepted
from the general statute, the publishers of the codes will provide
in their annotations reasonably adequate cross-references; and to
some extent such cross-referencing may be written into the statute
itself.)} In addition, the second approach has the danger of in~
viting litigation as to whether particular claims are governed by E
the statute or not. Almost all of the existing claims statutes
are of the second type - affirmatively applying only to designated
types of claims; and considerable litigation has resulted therefrom.
This is not to say that the second approach is not practicable or
even that it may not be desirable. But it would appear to pose
more drafting difficulties than the first approach in light of the
fundamental policy considerations outlined above. It would appear
to be easier to draft specific exceptions to a rule of general
coverage where such exceptions are justified, than to define

specifically the claims intended to be covered by language
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comprehensive enough to embrace them all and yet to exclude those
claims for which special procedures are Justified by sound policy
considerations.

Accordingly, I have attempted to redraft the sections of the
general claims statute defining coverage, and to ascertain what
policy considerations {and drafting comsequences} support the pro-
posed exceptions. The following general observations may be made
at this time:

1. Most of the types of claims which are proposed to be
excepted from the general claims statute are governed by specific
statutory procedures. Few of them appear to fall within the
general county claims statute (Govt. Code secs. 29700 et Seq.).
Thus; it would appear possible to redraft the county claims law
in such a way as to make it applicable only to claims which are
not governed by either the new general claims statute or by other
express statutory procedures. Under this view, the only kinds of
claims which (tentatively) appear necessary to continue to have
covered by the general county claims provisions are:

{a) claims by officers and employees for wages;
salaries, fees, mileage and other expenses (in a very

few instances; these are covered by specific provisions

not found within the 29700 et seq. series);

(b} claims for the value of aid or assistance

furnished to any recipient under any public assistance

-3-
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program, where not already covered by express provisions
of the W. & I. Code or Regulations of the State Board
of Social Welfare;

(¢} claims against counties by other public
entities; where not already covered by any express

procedural provisions.

Each of these three categories of claims is excepted from
the new general claims statute for reasons which are believed to
be justifiable. It is deemed appropriate, therefore; that they
be-governed by special provisions applicable to counties. {Further
study may suggest that there is no pressing need to include claims
in class (c).)

v is proposed, therefore, to proceed next to attempt to
redraft the county claims sections to conform with the foregoing
views, and to make its procedural provisions more consistent with
the new claims statute.

2. The previous drafts of the propcsed general claims
statute contain areas in which revision of language may be desir-
gble to avoid ambiguities; ¢r to more adequately carry out the
basic purpose of the statute. Where I have encountered such
problems, I have proceeded to recommend changes in language.

Some of these matters may have been passed upon by the Commission,
or its staff, at some previous time, In the belief that the Com-

mission may wish to consider {or reconsider) such drafting -

-
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questions when identified; I propose to continue along the same
lines, and to append to each section as drafted as note of ex-
planation of the various points and how they were handled.

3. Once the basic issue of scope of coverage has been
determined upon with finality; I believe the remaining task of
integration with existing claims statutes should not prove to be
of great difficulty. The county claims statute is the most com-
pPlex one, and if its integration can be handled successfully,
others should be relatively simple. In most instances; I pro-
pose to write into the existing law (e.z. into a given special
district act) an express cross-reference to the new general
claims statute, and to delete all special procedural require-
ments which may presently be found therein. In short, I propose
to proceed on the assumption that the general claims statute
represents a policy determination that any procedural require-
ments inconsistent with it (such as the frequently found
requirement of verification) are undesirable and hence should
be eliminated. Purely internal auditing and processing pro-
cedures; however, are regarded as beyond the scope of the new
general act, and hence I propose not to disturb existing law
with respect to such procedures except to the extent they trench

on the policies which are implicit in the new general statute.
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Partial Proposed Draft of CGeneral Claims

Statute With Explansiory Notes

600. This chapter applies to all claims for money or demages againet
pubtlic entities except:

a) Claims governed by the Revenue and Taxation Code,

b) Claims for refund, rebate, exemption, cancellation, amendment,
modification or adjustment of any tax, essessment, fee or charge or any portion
thereof, or of any penalties, coste or charges related thereto.

¢) Claims in connection with which the f£iling of a notice of lien,

statement of claim or stop notice is governed by --

(N

Article 2 (commencing with Section 1190.1) of Chapter 2 of
Title 4 of Part 3 of the Code of Civil Procedure,
Article 3 {commencing with Sectiom 6570) of Chapter 2 of
Part 5 of Divieion 8 of the Harbors and Navigation Code,
Article 5 {commencing with Section 5000) of Chapter 5 of
Part 3 of Division 5 of the Health and Safety Code,
Chapter 12 (commencing with Section 5290) of Part 3 of
Division 7 of the Streets and Highways Ccde,
Chepter 6 (commencing with Bection 7210) of Part 3 of
Division 8 of the Streets and Highweys Code,
or any other provision of law relating to mechanics', leborers' or material-
men's liens.

C d) Claims by public officere and employees for wages, salaries, fees,

-1-
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wileage or other expenses and allcowsnces.

e} Claims for which the workmen's cormpensation authorized by Division

4 of the Lebor Code is the exclusive remedy.

£} Applicaetions for any form of public assistance under the Welfare

end Inetitutions Code or other provisions of law relating to public assistance

programs, and claims for goods, services » Pprovisions or other assigtance
rendered for or on behalf of any recipient of any form of public assistance.

g) Applicetions or claims for money or benefits under any public
retirement or pension system.

h) Claims For principsl or interest upon any bonds, notes, warrants,
or other evidences of indebtedness.

1) Claims,petitions, cbjections, estimates of damages or proteats
required by law to be presented in the course of proceedings relating to
(1) the determination of benefits » damages pr assessments in connecticn with
any public irprovement project, or (2) the establishment or change of grade
o of boundary line of any road, street or highway.

J) Clalms which, either in whole or in part, are payable (1) from
tihe proceeds of or by offset againet a special assessment constituting a
specific lien againet the property assessed, or (2} from the proceeds, or
by delivery to the claimant » of any werrant or bonds representing such
sssessment.,

k) Clalms against a public entity by the State or a department or

agency therecf or by snother public entity,

-2-
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COMMENTS: Completely redrafted.

Introdusiory Sertence: It iz recommended that the words

"for morsy or Jdamages" be added to the introductory language
off the cectlon., Since this section deflines the general scope
of the entire chapter, it seems edvissble to make explicit the
fact that the claims covered are only those which are sgainst
the public treasury of the entity concerned. It does not spply
to claims for other forms of relief, such as performance or
restraint against performance of & specific acht other than the
payment of money.

Subdivision (a): The Revenue And Taxation Code contains

a nwmber of provisions prescribing procedural requirements for
filing of claims relstipng to taxes. The principal provisions
relating to claims required to be filed with designated per-
sonnel of local governmental entities are:
R & 7 Code §§ 251-261 (claims for exemption from
property taxes)
R&T Code §§ 5096 et seq. (claims for refund of
erronsous property taxes}
R &T Codle §§ 14361 et seq. {claims for refund
of inheritance texes)

{In addition the Revenue and Taxation Code conitains a number
of provisions governing c¢leims for refund of state taxes, such
a8 the insursnce tax, motor vehicle fuel tax, personal income
tex, and private car tax.)

It is believed that a blaenket reference to the Revenve and

TPaxation Code is desirsble for two reascns: First, in addition

-3-
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to the rrovisions cited above, the Revenue and Taxation Code also
contalns pro-izions governing cleims which miebt not be within
the brosl language of subdivision (b) (see below) of proposed
section 500, For example, §§ 3723 et seq. govern claims of
taxing sgencies to a share of the delirquent tax sale trust

fund; while §§ 2729 et seq. govern refunds of the purchasz price
of tex deeded land to the purchasers thereof if the sale i3 later
found to be void or improper. Since claims governed ty the last
cited provisions, like those previously cited which relate to
exemptions ent refunds, are all geared to the specisl needs of
aedminictration of the tax laws, and have not given rise to the
exiensive litigation attending genersl claims in the fields of
contracts and torts, their exclusion f£rom the scope of the proposed,
act gppears to be justified. Second, a blanket reference to the
Sevenue and Taxation Code will permit amendments to the claims
procedures therein prescribed, as well as additions thereto, in
the light of the specialized needs of tax sdministration, without
the need for asmendment of the genersl claims statute. Such amend-
ment might ctherwise be necessary if more explicit references to
rrecise sections were to be made in the present subdivision.

Subdivision {b): The lengusge of subdivision (b) has been

drafted to cover as broadly as possible all forms of claimg re-
lating to all forme of governmertal exactions. Although some of

the kinds of claims thus referred to (e.g. claim for exemption from

-4
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taxes) might be held excluded in any event on the ground that it
is not a claim for money or damages, it is believed advisadble to
meke such exclusions explicit, thereby precluding unnecessary
litigation. The basic purpose in excluding such claims from the
scope of the general claime statute is substantially that ex-
pressed above in the discussion of subdivision {a). Since the
timing and procedures for asgessment, levy and collection of
taxes and specisl assessments are strictly statutory, and in many
cases sul generis, it is believed that procedures for attacking
and securing relief from such taxes and assessments should be
left to the specific statutory provisions governing them. The
same rationale, it is believed, applies also to fees and charges
(such as water charges by water districts, sewer connection fees
by sanitation districts, charges for utility services by utility
districte, ete.).

Where e particular tax, assessment or charge is delinquent,
statutes frequently provide for the addition to the basic exsction
of penalties, cosis or cherges. As a precaution, therefore, clains
covering such additional penslties, cogts or charges ere also
expressly included within the scope of the exception.

It should be noted thet suddivision (b) and subdivision (a)
do not completely overlep. As pointed out in the discussion of
subdivision (&), swra, certain kinds of claims which are governed
by the Revenue and Taxation Code are not covered by the broad language

of subdivision (b). Similerly, meny claims covered by the language

-5
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of subdivision {b) are not excluded by subdivision (a) since they
are not governed by the Revenue and Taxetion Code. For example,
many forms of municipal license taxes and sales taxes, together
with other forms of municipal fees and charges are governed by
city charter or ordinance provisions, while same sre governed

by other codes. (See Govt. Code §§ 39584-39585, refund of weed
abatement tax.) Socme special district acts make explicit provi-
sion for the refund of excessive, erronecus or otherwise improper
district taxes or assessments., (See Sts. & Bwys. Code § 3290,
Street Opening Act of 1889; 8ts. & Buys. Code §§ bhbo-Lbh1,
Street Cpening Act of 1903; Sts. & Hwys. Code §§ 5561-5563,
Improvement Act of 1911; Water Code §§ 26000-26002 , irrigation
districte; Water Code §§ 31965-31970, county water districts;
Water Code § 51870, reclamation districts.) In additlon, many
special distriet statutes incorporate by reference the taxing {
procedures appliceble to county taxes set forth in the Revenus
and Taxaticn Code. {See e.g. Health and Safety Code §953, loeal
health dietricts; Health and Safety Code § 2309, mosquito
gbatement districts; Heslth and Safety Code § 4127, garbage
dispoeal districts; Health and Sefety Code § 4811, county
sanitation districts; Alameda Cowmty Flood Control and Water
Conservation District Aet, Stats. 1949 ch. 1275 p. 2240, as
amended (Deering's CGenersl laws, Act 205) § 18; Contra Costa
County Water Agency Act, Stats. 1957, ch. 518, p. 1553 (Deering’s

Genersl Laws, Act 1658) § 12; Orange County Water District Act,

Stats. 1933, ch. 92k p. 2400 (Deering's General Laws, Act 5683)
-6
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§ 19.) Since these Revenue and Taxation Code provisions, as 80
incorporated, are regarded as part of the incorporating act (see

Don v. Pfister, 172 Cal. 25, 155 Pac. 60 (1915))} they presumably

would not be excluded from the general claims statute by sub-
division {a) of Section 600, discussed above.

Subdivigion (e): The wording of tiais subdivision has been

expanded to meke express crose-references to all statutory provi-
sions which have been found containing express provisions for the
filing of stop notices. Since these cross-referenced provisions
may be amended by addition of new sections in the future, the
cross-references are by Article, Chapter and Division, but with
parenthetical reference to section numbers.

Attention is directed to the fact that none of the statutes

use the common term "stop notice" in referring to the type of claim

here involved. Accordingly, subdivision {c) uses the words
"motice of lien" and "staetement of claim", which are the usual
statutory expressions, and couples them with the words "stop

notice”, In the light of the canon of noscitwur a sociis, it ie

believed that this form of reference should preclude any possible
litigation which might ensue from the mere use of the non-
statutory nickneme "stop notice".

The rationale for excluding "stop notices" from the general

claims statute is self-evident. Such stop notices, and the

Proceduree sttendant upon them, are highly specialized and designed

-7-
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to meet peculiar situations in connection with pudblic comstruction
contracts. The requirements of such statutes are to a very large
extent unique and tailored to the peculiar problem with which they
deal. They are regarded as entirely outside the scope and intent
of the general claims statute.

Although the provisions to which cross-reference is made in
subdivision (c) inelvde all ststubory provisions which have been
found relating to stop notieces, 1% is possible that additional
provisions exist which have not been locasted in the codes and
uncodified laews, or that some provisions relating thereto mey
exist 1n city charters or city ordinances adopted by home rule
cities. The edvisability of the "catch-all" clause at the end of
the subdivision thus seems to be evident.

Subdivision {d): The exclusion from the general claims

statute of claims by public officers and employees for wages,
selaries and expenses is Justified on the theory that such matters
are normally handled by existing sdministrative procedures which
appear to be operating without difficulty. Such claims are for
the most pert purely routine in nature snd have not given rise to
extensive litigation.

In addition to numerous crdinences end charter provisions,
there are a substantial number of sections found in the Government
Code which expressly authorize psyment for meals, locdging, milesge,
and other types of expenses which may be incurred by public per-

~B.
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sonnel in the course of officisl duty., Scme of these provisions
are quite genersl in scope (e.g. Govi. Code § 25305, allowing
"actual and necessary expenses" for county personnel travelling

on county business; Govt., Code § 29610, convention expenses;

Govt. Code § 20612, expenses of search and rescue; Govi. Code

§ 50080, expenses of attending training schools) while others are
more epecific {e.g. Govt, Code § 29404, expenses paysble from
district attorney's special fund; Govt. Colde § 20436, expenses
peyable from sheriff's special fund). The special sections pro-
viding for compensation of public personnel in specific counties
typically contain provisicns governing reimbursable expenses, and
some of these provisions include express procedures relating to
the processing of cleims to obtain reimbursement for such allow-
eble expenses (e.g. Govt. Code § 28105, Contra Costa Cownby; Govt.
Code § 28109, Fresno County; GCovt. Code § 28126, County of Butte:
Govt, Code § 28127, County of Imperial; Govt. Code § 28150, County
of Calaveras).

Except in the relstively few instancee in which there are
express statutory provisicns regulating such procedwre, it eppears
that the time, method and administrative handling of payment of
salaries, wages, and reimbursable expenges is left by law to
determination by the local governing board of the particular
entity. (See Calif. Comstitution, Article 11, §§ 7-1/2, 6,

county and city charters; Govi. Code §§ 37201, 37202, 37206,

-9-
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suthorizing city councils of general law cities to prescribe pro-

cedure for handling dsmends and paying salaries and wages). Since

the various locel procedures adapted to the needs of different

entities throughout the state geem to be functioning adequately

with respect to claims of this type, no compelling Jjustification ,
appears to exist for including them within the present general
claims statute.

In the wording of subdivision (d), it is deemed sdvisable to
use the expression "officers and employees", in the light of the
fact that many statutes and couwrt decisione cbeerve a distinction
between the two classes of public personnel. Similarly it is
deemed desirable to expand the coverage of the subdivision by add- |
ing to the general word "expenses" the words "mileage” and "allow- 5{
ances", Statutory provisions frequently distinguish between ex- !

renses and mileege, treating them as somewhat different in nabure.

In addition there sre certain types of financial payments asuthorized

to be made to public personnel which might not be considered as
covered by the word "expenses", such as per diem living allowances,
ellowances for the cost of adequate insurence to employees opera-
ting thelr own automcbiles on public businese, ete, Accordingly,
the word “"allowances" is mdded for the sake of explicitness.
Finally, it is deemed better to omit the use of the word "reimburse-
ment” for the reason that with respect to most forms of expenses ari

allovances it is probably wnnecessary, while for some types of

=10~
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allowances 1t may be misleading since they uey be payable in ad-
vance (e.g. allowsnce to pay insurance premivms on automobiles},

Subdivision {e): Thls subdivision makes express cross-

reference to Division L of the labar Code, which Zg the California
Workmen's Compenseticn Act, The subdivision conforms to the
lenguage of § 3501 of the Labor Code, which provides, that when the
conditions of eompensation exist the workmen's compensation remedy
given by the division is "the exclusive remedy”, except to the
extent provided in section 3706. Section 705 authorizes an injured
employee to sue the employer for dsmages as if the Workmen's
Compensation Law did not apply in ary case in vwhich the employer
had failed to secure the payment of compensation. The languesge
formerly used, "claims arising under Workmen"s Compensation Laws",
might heve created an ambiguity, in that claims which could be
prosecuted by ordinary civil actions under § 3706 might also have
been included. The present wording, it is believed, excludes this
poseibility.

Subdivision (£): Two types of claims are excluded by this

subdivisicn. First are cleims by or on behalf of persons claiming
10 be eligible for assistance under Public Welfare programs. Such
programs are governed by the Welfare Institutions Code, together
with certain provisione of federal statutes and rules ard regula-
tions adopted by the State Board of Socisl Welfare. Second ere

claimes by or on behalfl of private individuels who have provided

-11-~




Ven Alstyne - July 12, 1958

goods or services or other forms of asgsigtance to welfare recipients.

The Welfare asnd Institutions Code containe a number of pro-
visions governing the procedure by which a person claiming to dbe
eligible may apply for public assigtance. (See Welf. & Inst. Code
§¢ 1550, needy children; 2180, aged persoms; 2506, 2550, 2556,

general indigent aid; 2840, applications under the Relief law of

1gh5; 2081, reedy blind; 3470, partially self-supporting olind
residenta; L2180, needy disabled; L4600, medical services to public '
essistance reciplents.) Many of the cited provisions contain Z
speclfie requirements with respect to the form and contents of the
cleims and prescribe other procedural steps which are specially
adapted to the particular public assistance program in question.
The Welfare and Institutions Code, in practically every

ingtance, uses the word "application” rather than the ward "elaim".
Accordingly, this terminology has been carried over into the ypresert

subdivision. It appears desirable to exclude claims of this tyge

from the coverage of the general claime statute, since the existing
procedures, as supplemented by the rules and regulations of the
State Board of Scocial Welifare, eppear to be specially adapted to
the needs of the individual public assistance programs. In =ddi-
tion, the Code contains special procedural provisions for prosecu-
tion of an administrative appeal to the State Board of Social Wel-
fare by applicants for aid who are refuged relief at the county

level. (WelS, & Inst. Code, § 1041.l.) Existing practice in these
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matters showld not be disturbed.

The Welfare and Institutlions Cocde also contsins express auth-
ority for the Board of Supervisors of each county to enter into
contracts to provide assistance to indigents. (See Welf. & Inst.
Code, $§ 200, 202, 203, 206, 207.) Such contracts typically cover
metters like provision for hospital and medical care, the bosrding
out of dependent miror children, the honoring of meal tickets and
reguislitions for ¢lothing and other cormodities. In so0 far as
claime arising under contracts of this type sre presented to the
various counties, they would appear to be ejvropriately goveraed
by the general county claims statute (Govi. Code §§ 29700 et seq.).
To the extent that such claims are required to bte filed with the
State Department of Sccial Welfare {see Welf. & Inst. Code §§ 1556.5,
1557}, they will also be excluded by the provisions of subdivieion
(k) below. Since public assistance programs are administered only
gt the state and county levels, it follows that the claims which
are thus excluded will be adequately covered by other claims pro-

- visicne.

Subdivision (g): Applications and claims arising under public

rension and retirement systems should be excluded from the scope of
the gereral claims stetute, since such matters are adequately
covered by existing statute law or by rules and regulations of
retirement boards made pursuant to ststutory authority; and the

form, contents, and other procedursl requirements with respect to
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such claime are closely relasted to the substantive end administra-
tive provisions reguwiating such public retirement systems.

The wording of this subdivision is believed to adequately cover
the types of applications and claims which should be excluded. The
phrase "spplications or claims" is believed to be preferable to
the single word "claims”. Most of the ststute lew which provides
for retirement systems uses the word "spplicetion" rather than the
word "claim". (See Govt. Code, §§ 31672, 31721, 317hi, County
Erployees Retirement Law; Govt. Code 3§ 20950-2095h, State En-
ployees Retirement System, Bdue. Code § 14601, State Teachers
Retirement System.) In other instances, ciaims for retirerent
benefits are described in statutory language as "requests” (Govt.
Code § 50872, Police and Firemens Pension System Law), while in
other instances the law merely requires evidence in the form of
affidavits or other proof to be submitted showing eligibility for
the particular benefit (Govt. Code §§ 14575, 1U663-1L4665, 2137C).
In some cases, the statutes authorizing the creation of a retire-
ment system 4o not make express provision for the procedure which
must be followed to secure benefits, but instead authorize the
governing board of the system to provide by rule or regulation for
the terms and conditicns upon which benefits will be peyable
{Govt. Code § 45309, City Employees Retirement System; FPduc. Code
§§ 14732 end 1&?81, School District Employees Retirement System),

Tt is believed that the words "applications or clalme" as used

=1k~
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in the preeent draft adequately cover all forms of documentary
demands which msy be found in the law governing any retirement
gystem.

The present subdivision alsc uses the phrase "money or cther
benefits". To merely refer to claims for "benefits" would not be
adequate, since many of the retirement statutes authorize the
filing of claims for moneys paysble which ars probably not within
the classification of "benefits". Benefits rormelly would be con-
sidered as pecuniasry advanteges flowing from the system to l1ts
members or merbers of their family or ot!ier depignated beneficiar-
ies, However, retirement laws fregquently suthorize a third party,
such as & funeral director, to file 2 claim with the retirement
board for peyment of funeral expenses out of the moneys which
otherwise would be paysble as benefits to the beneficiaries (Govt.
Code §§ 14665, 21370, 31783, 31793). On the other hand, to merely

Per to claims for "money" as being the types of claims which are
excepted from the general claims statute, might suggest that
grplicatione or claime for other benefits, which have a financial
aspect to them but which are not direct claims for money, must
comply with the genersal clalms statute. For exemple, written
applications frequently ere reguired from beneficisries who desire
to make an election of optional modes of distribution of benefits
avellsble; nembers are frequently required to make written elec-

tion to leave sccumulsted contributions in the retirement fund on
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separation from service prior to retirement; writien applications
for reinstatement afier retirement are often demanded; and written
spplications for retroactive coversge or allowance for prior service

on payment of required sums proportionate thereto are typically

fourd in guch statutes. In order to avold doubts =5 to whether these

types of claims are excluded by the present subdivision {g), it is
believed that the broader language here recoamended should be used.

Subdivision (h): Only one Code provisicn has been found which

expressly provides that principal and interest due upon bonded
indebtedness is payable without presentation of s formal claim.
(See Govt, Code § 50663, relating to city or county negotiable
revenue or special fund bonds.)} Such provision, however, appears
to be only a statement of existing law in amy event. All of the
statutes authorizing the issuance of bonds of any type (either
general obligation, special fund, or revenue bonds) seem to uni-
formly contemplate or expressly provide that payment of prinecipal
and interest shsll be made in accordance with the method preseribed
in the resclution suthorizing the bonds or, in the case of revenue
bonds, in the indentwre sgreement pursuwant to which the bonds are
ispued. (See Govt. Code §§ 43617-43619, Mmicipal General Cbliga-
tion Bonds; 50T17-50719, Revenue Bonds; 5402 and 54512, Sanita-
tion, Sewer and Water Revenue Pond Law of 1941; 61671, 61732, and
61737.05, Community Servicee District Bonds.)

No strong or compelling reason appears to exigt For altering
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the existing practices with respect to payment or principasl and
interest upon tonded indebtedness, by requiring such claime to be
covered by the general claims statute, The same rationale would
seem to Justify also the exclusion of other scmewhst similar docu-
nentary evidences of indebtedness, such as short term notes, tax
anticipetion noteg, warrants, certificates oi indebiedness, or any
other gimilar documents. The use of the phrsse "notes, warrants,
or cther evidences of indebtedness" is advissble in view of the
fact thet although long term indebtedness of public entities is
almost invarisbly represented by bonds, shori: term Indebtedness may
take = number of different forms. Occasionzlly, short term indebt-
C eness msy be represented by notes (see Govi. Code §§ 53829-53830,
tax anticipetion notes; Water Code § 31304, short term negotiable

notes of County Water Distriects). In other circumstances, warrants

may be used to represent short term borrowings. (See Govt. Code

§§ 29870-29878, county warrants for indigent aid; Water Code
£ 31301, short term loans by County Water Distriets; Wabter Code

§§ 36400-36408, short term loans by California Weter Districts;

i
i
,
.
.
i
!
;
{
§
}
:
:

Water Code §3 53040-53049, short term torrowings by reclamation
districts.) Still other statutes authorize public entities to incur ,
indettedness withoult imposing any specific requirements with respec’
4o the form which the evidence thereof must take. (See Water Code
§ 24251, authorizing ircurrence of indebtedness for formation ex-

C penses of irrigation districts; Wabter Code § 31300, authorizing
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county water districts to borrow and issue "bonds or cther evidences
of the indebtedness".) In addition, section 53622 of the Govern-
ment Code euthorizes several types of locel agencies to borrow money
"on notes, tax anticipation weaxrants or other evidences of indebted-
ness'". It 1s believed that the reasons for excluding payments of
principal and interest on btonded@ indebtedness are clearly appli-
cable to theses other forms of evidences of indebtedness.

Subdivision {i): The present subdivision is recommended in

lieu ol the language in the previous draft which would have excluded
from the general claims statute “claims governed by speecific provi-
slons relating to street or other public improvements". The guoted
C language was unsatisfactory for two reasons.

First, it was so broadly worded that it might be construed
to exclude claims which are not intended to be excluded. For example,
a liberal interpretation of the gquoted language might even suggest
that claims based upon & dangsrous or defective condition of public
proverty {Govt. Code § 53051) were excluded, st least where the
particular defective condition erose in the course of a public
improvement project. 1In sddition, the broad langusge previcusly
employed would appesr to exclude from the scope of the act a number
of types of claims in contract or inverse condemnation, in view of
the fact that there are many statutes making express provision for
contract procedures and eminent domain proceedings in the context

of publie improvement projects.
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Secondly, even if the previocus language were to be given a
narrow intermretation so that it applied only to express claims pro-
cedures in statutes relating to street and other public Improvement

proceedings, the blanket exclusicn thereof would be wnduly broad.

. Some statutes providing for such claims procedures mske the presenta-

tion of a clzim merely permissive, and not mandstory, imposing no
sanction upon the failure to present a claim. (See e.g. Ste. &
Bwys, Code § 6040, change of grade proceeding wnder Improvement Act
of 1911). Such merely permissive claime proceedings would have
been excluded by the previous wording of the subdivision, as well
as claims proceedings which are mandatory and which might be an
scceptable alternative to the general claims procedures to be
established by the draft statute,

Justification for excluding claims of the types here discussed
is found in the fact that numerous statutes make express provision
for the presentation of such claims in the course of public im-
provement proceedings, and such explicitly required procediures
normally are integrated into the general improvement proceeding in
such & way as to Justify special treatment. A search of the statutes
revenls four genersl cgtegories of such explicit claims procedures.
The first are the statutory provisions relating to stop notices.
These types of claims are already excluded by subdivision (c¢) of
the present statule. The other three types are:

(1) Claims or estimstes of damages which the claimant believes

-19-




C

Van Alstyne - July 12, 1958

will result from a proposed improvement, which claime or estimates
are required to bhe presented in appraisel proceedings prior to
the ccomencement of the work, and are ususlly waived unless
presented. (See Sts. & Bwys. Code §§ TATH-T176, Street Improve-
ment Act of 1913; Sts. & Bwys. Code §§ 3266-3267, Street

Opening Act of 1889; Water Code § 56053, Coumty Dralnsge Act;
Drainage District Improvement Act of 1919, Stats. 1919 ch. 454,
P. 731, as amended (Deering's General Laws, Act 2203) §§ b4.3-L.4;
Formation of Levy Districits and Erecilon of Protection Works Act,
Stats, 1905, ch. 310, p. 327, as amepded (Deering's Genersl Laws,
Act 4284} § 4; Protection District Act of 1880, ch. 63, p. 55,
as amended {Deering's General Laws, Act 6172} § 6; Protection
District Act of 1895, Stats. 1895, ch. 201 p. 247 (Deering's
General laws, Act 6174) § 16; Storm Water Distriet Act of

1909, Stats. 1909, ch, 222, p. 339 (Deering's Ceneral lLews, Act
6176 § 15).

(2) Protests and cbjectlons which are required to be filed
by property owners in the course of proceedings after the
completion of the public improvement project, which proceedings
are for the purpose of epreading, equalizing and confirming the
special mssessments which are levied for the purpose of paying
for the project. (See Sts. & Hwys. Code § 5366, Improvement
Act of 1911; Sts. & Hwye. Code § 7235, Strest Improvement Act

of 1913; Sts. & Hwys. Code § 10310, Municipal Improvement Act
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of 1913.)

(3) Claims for damages required to be presented in response
to published notice of intention to establish or to change the
grade of a street, rcad or highway, proceedings for which are
sometimes part of a special asesssment project (e.g. Sts. &
Hwys. Code § 5152, Improvement Act of 1911) and sometimes are
independent of any such project {see Sts. & HEwys. Code § 856,
proposed change of grade by State Highway Commission; Sts. &
Hwys. Code § 867, proposal of Deps. of Public Works to establish
boundary line of state highwey). In addition to the foregoing
statutory procedures there are undonubtedly ordinances and
possibly some munieipal charter provisions establishing some-
what similer procedures within specific eities.

The present subdivision, it is believed, is drafied
with sufficiently comprehensive languege to exclude from the
scope of the general claims statute a1l of the cied provisions
in which the presentation of & claim or other form of objection
in public lmprovement proceedings or a change of grade proceed-
ings is mandatory (i.e. "regquired Ly law tc be presented"). At
the same time, the subdivision is drafted narrowly enocugh so
thet it is restricted to the types of claims covered by the
clted statutes, and therefore does not exclude such claims,
related to public improvement projects, as personal injury or

rroperty damage claims arising out of dangerous or defective
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conditions of the property embraced by the project. Since the
variocus statutes refer to the types of claims referred to in
this subdivision by such varying designations as "petitions™,
"cbjections", "estimates of damages"”, ard "prciests”, it is
believed adviseble that all of these forms of terminology be
employed in the subdivision to avoid any doubts as 4o the scope
of its coverage.

Subdivision (Jj): The financing of construction or mainten-

ance of public improvements is frequently done by means of
special assessments. Where the special assessments are in the
form of ad velorem "special assessuent taxes" (e.g. flood
control district assessments, see Cedars of Iebancn Hospital v,
County of Los Angeles, 35 Cal. 24 729 (1950); Mumicipal Lighting
District assessments, Sts. & Hwys. Code §§ 168730-18732; Highway
Lighting District assessments, Sts. & Hwys. Code § 19181), no
specilal problems arise with respect to the peyment of claims
from the proceeds of the assessment which would distinguish such
claims, with respect to the procedure for presentetion thereof,
from any other claims psyable out of general taxes. Under many
statutes, however, the ifmprovement or maintenance costs are
payable ocut of speciel assessments which constitiute e specific
lien against the land assessed,

The payment of claims in proceedings of the latter type
frequently requires a speclalized procedure. For exemple, some
of the statutes of this type authorize the payment of claims
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only when "sufficient money" has been paid upon the assessments,
or when in the discretion of the board conducting the proceedings
"the time has coms to make payments", (See Sts. & Hwys. Code
§§ 3310-3312, Street Opening Act of 1889; £ 4371, Street Opening
Act of 1903; § 7294-7295, Street Improvement Act of 1913;
§§ 22200-22201, Tree Planting Act of 1931.) Other statutes
authorize peyment of costs of construction bty delivery to the
contractor of a warrant which suthorizes the comtractor to collect
the assessment (Sts. & Hwys. Code § 5374, Improvement Act of
1911); or authorize the delivery to the contractor or his
assignee (Sts. & Hwys. Code § 6422, Improvement Act of 1921) or
for the purposes of public sale (see Sts. & Hwys. Code §§ 8500-
8851, Improvement Bond Act of 1915) of improvement bonds secured
by the assesament lien. Finelly, scme of the stetutes authorize
an owner of property to offset the asszessment against his
property by the amount of damsges to which he is entitled (e.g.
Sts. & Hwys. Code §§ h300-4302, Street Improvement Act of 1903).
The need for integrating claims rayments procedures with financing
rrocedures under statutes of this kind clearly Justify exclusion
of such claime from the general claims statute.

The words "In whole or in part” are used in the subdivision
in recognition of the fact that many of the special assesement
stetutes authorize part of the coet of the rroject to be paid

directly out of the city treasury rather than from special
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assessments.,

Subdivision {k): This subdivision is substantially the same

as subdivision (i) of the previous draft. It is believed un-
necegsary to include within the scope of the genersl claims
statute cleims against public entities by the state, or claims
between public entities inter se. Such cleims seldeom result in
litigation, and, by and large, appear to be administered without

undue difficulty at the present time.

600.5. This chapter shall be applieable on”y to claime relating to

causes of aclion which accrue subsequent to its eZfective date.

COMMENTS: This section is identical with section 601 of the
previcus draft, with the addition of the words “relsting to
causes of action". Strictly speaking, the chapter relates to
the claims, and not to the causes of action.

The section has been renumbered as section 600.5. It is
recomnended that this provision be not codified as part of the
general claims statute, for it is merely a temporary provision
at test. The current practice of the Legislative Counsel is to
Place such provisions in a separate section of the legislative
draft following the new code sections, but not to codify it.
The publishers of the codes normally draw sttention to such non-
retroactivity provisions by means of notes appended to the new

code sections., However, if the Commission feels it best to
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leave the provision where it now stands, it sesems desirable to
muwber it as 600.5, so that several years from now, when it is
repealed as no longer necessary, the repeal will not leare a gap
in the section 'numbering.

601. As used in this chapter "public entity” includes any county, city
and county, district, authority, agency or other political subdivision of the
State but does not include the State.

COMMENIS: Same as section 602 of the previous draft, with the
additiin of the word "egency". There are a number of local
entities bearing the statutory designetion of "agency" rather

then "district” or "authority". See: Sacramento Counbty Water
Agency Act, Ststs. lst Bx. Sess. 1952, ch. 10, p. 315, Deering's
Gen. Laws Act 67302; Santa Barbsra County Water Agency Act, Stats.
1945, ch. 1501, p. 2780, Deering's Gen. Laws Act 7303; Shasta
County Water Agency Act, Stats. 1957, ch. 1512, p. 284k, Deering's
Gen, Laws Act 7580.

602. A elaim presented on or befare June 30, 1964 in spubstantial com-
pliance with the rejguirements of any other spplicable claims procedure estab-
lished by or pursuant to statute, charter or ordinance in existence immediately
prior to the effective date of this chapter shall be regarded as having been

presented in compliance with the terms of this chapter, and sections {609) and

(610) of this chapter are applicable thereto.

COMMENTS: Based on section 603 of the previous draft, with

the addition of the underscored words., The section numbers
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to be inserted in the blanks are to correspond with sections
609 and 610 of the former dvaft. Section 609 provides for ex-
tensione of time in cases of minority, disabilily or deatl.
Section 610 codifies the doctrine of estoppel of the entity to
rely on s defense of noncomplisnce with the claim statute. Thus,
a minor or incompetent whese cleim was £iled too late but other-
wige in subgtantial compliance witk some other claims requirement
{e.g. a clty charter) could secure an extension of time under sec-
tion 602, sltkough late filing would completely bar relief if
section 609 were not expresely mede egrlicable thereto. For
similar reasons, section 610 should also be made applicable to
such claims.
£03. The governing body of & public entity may authorize the inclusion
in any written agreement to which the entity, its governing body, or any
board or officer thereof in en officigl capacity is a party, of provisions
governing the presentation, considerstion or payment of any or all claime
arising out of or related to the sgreement by or on btehalf of any party theravs
A claims procedure established by agreement pursuant to this section exclu-
siveiy governe the claims to which it relates, except that the agreement may
not require & shorter time Ffor presentation of any claim then the time pro-

vided in section (608), and sections (609) and (510) are applicable to a1l

claims thereunder,
COMMENTS: This provision is entirely new, end is reccmmended

to supplant former section 604, which autherized entlties to
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waive compliance with the chapter by written agreement.

It is believed desirable to express in some detail the scope

of the provisions which may be agreed upon by contract to govern
claims thereunder. Where the previous lengusge merely avthorized
a waiver, the present draft affirmatively authorizes substitute
procedural provisions to be inserted into written agreements. The i
present wording is thus more specific, and is more closely in
accord with the authority already conferred upon governing boards
to comtract with respect to the method of payment. {see, e.g.
Govi. Code sec. 2546k, authorizing "method of payment...including
progress peyments” to be determined Vi board of supervisors;

Govt. Code sec, 51701, Joint construction of public buildings;
Govt. Code S4BOT, contracts for sanitation or sewerage emberprises;
Municipal Water District Act of 1911, Stats. 1911, ch. 671, p.
1290 a8 amended (Deering's Gen. Laws, Act 5243) sec. 13(7),
general improvement contracts of municipal waber districte.)

The wording here recommended is limited to claims "arising
out of or related to" the agreement. It appears both desirable
and appropriate that it should aiso b2 limited to claims by or
on tehalf of & party to the agreement. Thus, clalms by third
parties, such as persons injured by the performance of the work or
the condition of the property, would not be within the scope of
the exception,

In order to avoid confusion, the contractual claims procedura
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ig made exclusive. It is regarded as unlikely that this exclu-
sivity will create a "trap" for any claimant, for it should be
presured thet the parties to an agrsement ordinerily look to its
terms to ascertain their rights. The "traps for the wwary " which
are sometimes created by the diversity of the claims shatutes
regult chiefly from lack of notice of the statutory requirements.
Whare the claims procedure is incorporased in e contract, notice
iz clearly present, as far as the parties thereto are concerned.
For the sske of uniformity of principle, and to preclude
the ingerticn into contracts of unduly restrictive claims pro-
vizions, the subdivision reguires a Iiling period no shorter than
that required by the generel claims siatute; end mskes the pro-
visions for sn extension of time in cases of disability and for
epplication of estoppel applicable to claims wder the contractual

provisions.
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