AGENDA
- for Meeting of o
LAW REVISION COMMISSION
San Francisco, September 5-6; 1958

1. Minutes of July, 1958 meeting. {(Sent to you July 31, 1958).

2. Report of progress on changes in Commission Staff
Organization.

3. 1959 Legislative Program. (See Memorandum No. 3, sent
to you on August 27, 1958.) :

L4s 1959 Report of Commission. (See Memcrandum No, 1,
sent to you on August 22, 1958).

5. 1959 Agenda Resoclution., (See Memorandum No. 2, sent
to you on August 22, 1958 and Supplement thereto, sent
to you on Aungust 27, 1958.)

6, Study No 58(L) ~ Codification of Grand Jury Law., (See
Memorandum No. 6,sent to you on August 22, 1958).

7. Study No. 1 - Suspension Absolute Power of Alienation.
{See Memorandum No. 4, enclosed).

8, Study No. 19 - Penal and Vehicle Code Overlap. (See
Memorandum Mo, 7, enclosed).

"9, Study No. 11 ~ Sale of Corporate Assets. ({See Memorandum
No. 2 to be sent next week).

10, Study No. 16 - Planning. {See Memorandum No. 8, enclosed.) f

11. Study No. 20 « Guardians for Nonresidents. {See Memo-
randum No. 10, to be sent to you next week.)

12, Study No. 23 - Rescission of Contracts. {See Memorandum
No. 1 for the July Meeting and attachments thereto, sent
to you prior to that meeting).

13. Study No. 34(L) - Uniform Rules of Evidence. (See Memo-
randum No. 5,sent to you on August 27, 1958 and Supplemént
thereto to be sent to you next week).

i4. Study No. 38 - Inter Vivos Rights, 201.5 Property. {See
Memorandum No. & for the June meeting and attachments
thereto, sent to you prior to that meeting).

15. Study No. 21 - Confirmation of Judicial Sales of Real
Property. (See Memorandum No. 6 for the Juhe meeting and
attachment thereto, sent to you prior to that meeting).

16, Study No. 44 - Suit in Common Name, {See Memorandum No. 5
for the June meeting and attachment thereto, sent to you
prior to that meeting).

17, Study No. 41 - Small Claims Court. (3ee Memarandum ¥No. 11
to be sent next week).
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T MINUTES OF MEETING
of
September 5-6, 1958
SAN FRANCISCO

Pursuant to the call of the Chairman, there was a
regular meeting of the Law Revision Commission on September 5

and 6, 1958, at San Francisco.

PRESENT: M, Thomas E, Stanton, Jr., Chairman

Mr, John D. Babbage, Vice Chairman
Honorable James A, Gobey {September 6)
Honorable Clark I, Bradley (September 6)
Honorable Roy A. Gustafason
Mr. Bert. Wa Levit
Mr. Charles H. Matthews

(: Professar Samuel D, Thurman

' Mr. Ralph N. Kleps, ex officio

ABSENT: Mr. Stanford C. Shaw

~Mr. John R. McDonough, Jr., the Executlve Secretary,

and Miss Louisa R. Liﬁdaw,'Assistant Executive Secretary, were

also present. _
Professor James H. Chadbourn of the School of Law,

University of California at Los Aﬁgeles, the research consultant
for Study No. 34(L), was present on September 6, 1958,
The minutes of the meeting of July 18 and 19, 1958 were

unanimously approvad.a
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Minutes - Regulaf Meeting
September 5-6, 1958

I, ADMINISTRATIVE MATTERS

A, Report of Progress_on Changes in Commission Staff

Organigzation: The Executive Secretary reported Mr. Harry T.
Callahan of the State Personnel Board staff has reccommended
approval by the Board of the Commission's request to upgrade the
position of the Assistant Executive Secretary from grade 2 to
The request must now formally be approved by the State

grade 4.
Personnel Board which will consider the matter at its meeting of

September 25.
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| Minutes - Re% ar Meeting
(:? September 5-6, 1958

B, 1959 Legislative Program: The Commission considered

Memorandum No. 3 {a copy of which is attached hereto). After the
matter was discussed it was agreed that the following studies
should be scheduled at this time for presentation to the 1959
Legislative Session: |

1. Suspension Absolute Power Alienaﬁion.

11, Corporatiors Code §§ 2201, 3901
(Sale of Assets).

16. Planning Procedure Where No Planning
Commission.

19. Penal and Vehicle Code Overlap.

20. Guardians for Nonresidents.

C: . 21. Confirmation Partition Sales.

22. Cut-off Date, Motion New Trial.

2. Mortgages Future Advances. '

25. Probate Code § 259 (Right Nonresident
Aliens to Inherit),

31. Doctrine Worthier Title.

32. Arbvitration.

37(L). Claims Statute.
Liya Suit Common Name.
56{L). Narcotics Code.
58(L). Codification of Grand Jury Law.
It was agreed that studies No. 23 (Rescission of
Contracts), No. 26 {Law Governing Escheat), No. 33 {(Survival

(:j' of Tort Actions), No. 38 (Inter Vivos Rights, Probate Code
~ . - -.3-'
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Sgptember 5-6, 1958

§ 201.5 Property) and No. 45 (Rights of Unlicensed Contractor)
should be inecluded in the 1959 program if time permits.

It was agreed that the Cammission would not introduce
a bill in the 1959 Session on the portion of the Uniform Rules
of Evidence relating to hearsay. (See Minutes; September 5—6;
;gggg; at E. Uniform Rules of Evidence.)

A motion was made by Mr. Babbage, seconded by Mr.
Matthews and unanimously adopted that the staff should give
priority to all studies through No. 38 with the exception of
studies No. 23 {Rescission of Contracts); No. 26 {Law Governing
Escheat}; No. 33 (Survival of Tort Actions), No. 34(L) (Uniform
Rules of Evidence); No. 38 {Inter Vivos Rights; Probate Code
§ 201,5 Property) and No. 45 (Rights of Unlicensed Contractor).

o~
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Minutes = Re%ular Meeting
September 5-6, 1958

C. 1959 Report of Ccmmission: The Commission considered

Memorandum No. l: and a draft of the 1959 Report of the Law
Reyision GommissiOQ and revised pages 18: 18a thereof; relating
to the report on statutes repealed by implication or held un-
constitutional. (& copy of each of these jtems is attached hereto.)
After the matter was disdusséd the following matters were agreed
upons

(1) The letter of transmittal should be addressed to
His Excellency Goodwin J. Knight.

(2) 25 The paragraph on page 7 in Section II Personnel
of Gammission, should be revised to read as follows: *There was
no chahge in the membership of the Commission in 1958. The
membership of the Law Revision Commission ig as of «.." (with
the date to be inserted at the time the page proof is sent to
the State Printer).

(3) The paragraph on page 8 relating to meetings of
the Commission in 1958 should be revised to eliminate listing the
places the Commission has met and to state that the "Commission
met on the following dates ... in Southern California ... and on
the following dates in Northern California....

(4) The studies listed in Section Iv-A Calendar of
Topics of Studies in Progress, page 9, should consist of two lists.
One list should designate those studies which the lLegislature has

directed the Law Revision Commission to make; the second list should

e
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designate those stgdies which have been authorized by the
Legislaﬁure upon the recommendation of the Law Revision Ccmmission.

{5) The Report should contain a statement in Section
IV-B, Topice Intcnded for Fubure Cansideration; page 16, to the
effect that bacruce 11is Commigsion has a heavy work load which
will require the major portion of its energies to complete during
the current fisccl yesr and during the fiscal year 1959-60; the
Commission will not introduce at the 1959 Session of the
Legislature a concurrant resolution requesting additional topics.
(See liinutes, Septembor 5-6; infra at D -- 1959 Agenda Resolution.)

(6) &n appwndix of Government Code Sections 10300-340
relating to the Jaw Revision Commission should be included in the
1959 Report.

(7} The recommendations of the Law Revision Commission
relating to the desirability of a separate Narcotics Code and the
recodification of laws relating to grand juries should be included
as separate sections in the 1959 Report.

{8} Other minor changes in the 1959 Report should be
made.

The Commission discussed whether the 1959 Report should
include the statement made in Section I, Function and Procedure of
the Gommission; pages 536; concefning the policy of sending the
research consultant®’s study and the recommendation of the
Commission to the State Bar for its comments. A motion was made

=H=




Minutes - Regular Meeting
September 5-6, 1958

by Mr. Thurman; seconded by Mr, Gustafson and unanimously adopted
to delete this statement.

A motion was made_by Mr., Gustafson; seconded by Mr.
Babbage and unanimously adopted to approve the 1959 Report of

the Commission as revised.
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Ds 1 Agenda Resolution: The Commission discussed
whether it should submit an agenda resclution authorizing
additional studies for the fiscal year 1959-60 in view of the
number of studies still in progress and the possibility that
the 1959 Legislature may direct additional studies to the
Commission. A motion was made by Mr. Bradley and seconded by
Mr. Babbage that the Commission should not submit an agenda resolu-
tion authorizing additional studies for the fiscal year 1959-60
unless the Chairman and Executive Secretary conclude at a later
date that circumstances have so changed as to warrant the
submission of a concurrent resolution at the 1959 Session re-
guesting a limited number of studies. The motion carried:

Aye: Babbage, Bradley, Cobey, Gustafson, Levit,
Matthews, Stanton, Thurman

No : None

Not Present: Shaw

It was agreed that the item in the 1959;60 Budget of
$5;000 for research consultant contracts should be deleted before
presenting the 1959-60 Budget to the Legislature.
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IT. CURRENT STUDIES

A, Study o, 1 - Susgension_of the Abaolute Power of

Alienation: The Commission considered lMemorandum No. L and a
draft prepared by the Executive Secretary of proﬁosed changes

to new Section 771 gf the Givil‘code. (A copy of each of these
items is attached hereto.) The Comission first discussed the
question raised by ?rofessor Turrentine with respect to the first
sentence of the second paragraph'of proposed new Section 771 as
it appeared in A. B. 249 which Professor Turrentine suggests
could be construed to prohibit termination of an inter vivos
trust which will not endure longer than the permissible perpetu-
ities period even though the settlor and all of the beneficiaries
desired teruination. To obviate this possible construction it was
agreed to approve the proposed revised draft on page 3 with the
following revision of the first part of the second sentence
therecf: ©A provision prehibibing-sesminasien-of, oxpress of
implied, in gn instrument cregting an inter vivos trust that the
trust shall not be terminated shall not nmever-be-given-effeet-te
prevent terminations etc."

The Commission then considered whether it should recommend
enactment of the statute set forth on page L of the Ixecutive
Secretary's memorandun, It was agreed that this should not dbe
done because such & provision would unduly limit the dwration of

-0-
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both deeds of trust and business trusts.

The Commission then discussed the desirability of a
provision which would allow a trust to be terminated either
{1) upon the request of a majority or more of the beneficiaries
{as proposed in the 3d paragraph of the revised draft on page 5
of the nemorandum} or {2) by the court upon the petition of the
Attorney General or any psrson who would be affected thereby
{thc proposed draft ¢of a 3d peragraph oﬁ page 6 of the memorandum).
A motion was made by Mr. Levit and seconded by lr. Babbage that
the Comission recomrend enactment of a statute which will provide
that a trust shall be terminated either upon the request of a
majority of the beneficiaries or by a couft of competent juris-

diction upon the petition of the Attorney General or of any person

" who would be affected thereby if the court finds that such

termination would be in the public interest or in the best interest
of a majority of the persons who would be affected thereby. The
motion carried:

Aye: Babbage, Gustafson, Levit, latthews, Thurman

No ¢ Stanton

Mot Present: Bradley, Cobey, Shaw

A motion was made and seconded to approve the new

Section 771 of the Civil Code as revised to read as follows:

tAs in 771. A trust is not invalid, either
AJBe in whole or in part, merely because
2491 the duration of the trust may exceed

the time within which future interests
in property must vest under this title,

-
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Minutes - Regular Meeting
September 5-6, 1958

if the interest of all the
beneficiaries must vest, if
at all, within such time.

If a trust is not limited in
duration to the time within which
future interests in property must -
vest under this title, a provision,
express or implied, in the instrument
ereating the trust that the trust may
not be terminated is ineffective
insofar as it purports to be applicable
beyond such time and the provision is
wholly ineffective unless, consistently
with the purposes of the trust, it may
be given effect for some period not
exceeding such time. A provision express
or implied in an instrument creating an
inter vivos trust that the trust may not
be terminated shall not prevent termination
by the joint action of the creator of the
trust and all of the beneficiaries there-
under if all concerned are competent and
if the beneficiaries are all of the age
of majority,.

Whenever a trust has existed
longer than the time within which
future interests in property must
vest under this title

{1} it shall be terminated
upon the request of a majority of the
beneficiaries.

{2) it may be terminated by a
court of competent jurisdiction upon
the petition of the Attorney General
or of any person who would be affected
thereby if the cowrt finds that such
termination would be in the public
interest or in the best interest of a
majority of the persons who would be
affected thereby.

The motion carried:
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Aye: Babbage, Gustafson, Levit, Matthews, Stanton,
Thurman

No : None

Not Present: Bradley, Cobey, Shaw

It was agreed that a provision relating to juwrisdiction
or service of process in actions brought to terminate trusts under

proposed Section 771 of the Civil Code should not be included since
this is a collateral problem.

-12-
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B. Studx No., 11 - Sale of Coarporate Assets: The
Commission considered Memorandum No. 9: the revised research

study prepared by the staff; a copy of the letter by the
Executive Secretary sent to Professor Jenhings and Mr. Sterling;
the replies received from Professor Jennings and Mr. Sterling;
and a draft prepared by the Executive'Secretary of {1} a
recommendation of the Commission relating to-the requirement
of notice to shareholders when a sale of corporate assets is
approved by written consent; and (2) legislaPion designed to
effectuate the recommendation of the Commission. (A copy of
each of these items is attached hereto.)

After the matter was discussed a motiocn was made by
Mr. Levit and seconded by Mr. Thurman that the Commission not
recommend any change in the substantive law or that Section
3901 be amended to state explicitly that notice to all stock-
holders is not required when a sale of corporate assets is
approved by written consent of a majority. The motion carried:

Ave: Babbage, Gustafson, Levit, Matthews, Stanton,
Thurman

No : None

Not Present: Bradley, Cobey, Shaw

The following matters were agreed upon:

(1) Section 2226 of the Corporations Code set forth in

the Staff study should not be en%?ted.
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{2) The Jeppi decision should be codified in Sections
2201 and 3901 and Section 3904 should be amended, all as proposed
in the Staff study. _

{3) The draft recommendation should be revised to reflect
the action of the Commission.

A motion was made by Mr. Babbage and seconded by Mr.
Thurman to approve the revised recommendation of the Commission
and the proposed draft as revised.

Aye: Babbage, Gustafson, Levit, Matthews, Stanton,
Thurman

No ¢ None
Not Present: Bradley, Cobey, Shaw
The Executive Secretary was authorized to send this study

and recommendation to the State Bar for its views.

-14-
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C. Study No. 19 - Penal-Vehicle Code Overlap: The

Commission considered Memorandum No.' 7; the research study
prepared by Mr. Robert Harris as revised by the Staff; the portion
of the April 18-19; 1958 minutes relating t; this study; a draft
ﬁrepared by the Executive Secretary of a recommendation of the
Comission relating to the Penal-Vehicle COd; overlap and of
legislation designed to effectuate this recémmendation. {A copy
of each of these items is attached hereto,) After the matter was
discussed it was agreed to approve the recommendation of the
Commission and the draft statute as proposed with one modification:
that Section 499b of the Penal Code should contain a provision
regarding punishment to read as follows: "A person convicted of
a felony hereunder shall be subject to punishment as provided in
Section 4BY9 of this Code."

The Executive Secretary was authorized to send this study

and recommendation to the State Bar for its views,

-15-
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D. Study No. 23 - Rescission of Contracts: The

Commission considered Memorandum Mo. 1 dated July 1, 1958; the
research study prepared by Professor Sullivan: Memorandum A which
consists of a summary of the revisions agreed upon by the Commission
at the June meeting; Memorandum_B prepared by the Executive
Secretary relating to the recommendations agreed upon at the June
meeting; Memorandum C prepared by Mr, Stanton and distributed at
the meeting which comments on the foregoing material and proposes
that certain changes be made to the revisions agreed upon at the
June meeting. (A copy of each of these items is attached hereto, )}
In the course of the ensuing discussion Mr. Stanton stated that, in
his opinion; it is hecessary in view of a recent case to preserve
both the right to an out-of-court rescission enforced by the court
and the right to bring suit to obtain a rescission.

After Memoranda A; B and C were discussed at length it
was agreed that there was‘still much ground to be covered on this
problem and that it was not likely that any agreement could be
reached in the near future without fuﬁther study of the matter by
all the members. A motion was made by Mr. Gustafson, seconded by
Mr,. Levit and unanimously adopted to postpone further consideration
of this study until the Commission's 1959 Legislative Program has
been completed.

-16~-
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B. _Study No, 3%(L) - Uniform Rules of Bvidence: The Commigsion con-
sidered Memorsndum Fo. 5; the status report of action taken by the Law
Revision Conmission and the State Bar Committee to Consider Uniform Rules
of Evidence dated July 29, 1958; the Swmary of Action taken by the law
Revision Copmission and the State Bar Committee to Consider tUniform Rules
of Evidence dated July 28, 1958; a Memorandum and Supplement thereto sub-
mitted by Professor Chadbourn relating to provisions of the Code of Civil
Frocedure that would require repeal or modification in connhection with the
enactaent of a dill based upon the hearsay provisions in the Uniform Rules
of Evidence; a Memorandum prepared by the staff relating to Subdivisions
{15) and {16) of Rule 63; and & Memorandum prepared by Professor
Chadbourn on Rule 62(7). (A copy of each of these items 1s attached hereto.)

The Commission first discussed whether a bill on a portion of the
Uniform Rules of Evidencé, i.e., the Rules relating to hearsay, should be
presented in the 1959 Session. A motion was made by Senator Cobey and
seconded by Mr. Gustafson that the Commission should not include any proposed
legislation releting to the Uniform Rules of Evidence in its 1959 legislative
program, The motion carried: |

Aye: DBabbage, Bradley, Cobey, Gustafscn, lLevit,
Matthews, Stanton, Thuraan

Nc: JHone
Rot Present: Shaw
The Commission then econaidered the action taken bty the State Bar Committee

to Study Uniform Rules of Ividence (hereinafter referred to as State Bar

~17-
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Comaittee) on the various rules and suddivisions thereof relating to hearsay.
The following action was ta}:en:

1. Rule 62. The Commission considered the following subdivisions:

Subdivision (4): Professor Chadbourn stated that he believed that

the only reference to "public official® in the Uniform Rules of Evidence as
drafted in Rules 63, 64, 65 and 66 is in Subdivision (15) of Rule 63. It
was agreed that if this 1s tyue "public official” ms used therein should
be defined in Subdivision (15) and Subdivision (%) of Rule 62 should be

eliminated. In the éourse of the discussion & question was raised as to
the msaning of the word "municipelity" in Subdivision (&) of Rule 62, ‘
Subdivision (5): The question was ralsed as to vhether the defini-
tion of "State" should also include "territories of the United States” and
"Commonwealth of the United States.”
The staff was directed to submit a report with regard to the
questions raised concerning Subdivisions (4) and (5) of Rule 62.
Subdivision {6): Tt was agreed that this Subdivision will be
reviewed when the final form of Subdivision (13) of Rule 63 has been sgreed
upon.
Subdivision (7): Mr. Stanton, noting that under the Uniform Rules
of Evidence (Rule 17) a person is disqualified as a witness only if he is
incapable of expressing himself so as to be understood or 1is ‘incapable of
understanding the duty of a witness to tell the truth, raised the questicn
whether the phrase "(b) disqualified from testifying to the matter, . . ."
is intended to make the hearsay declaration of a person admisgsible even
though st the time he made the statement he would have been disqualified
from testifying to the matter and, if so, whether this is desirabdle. This

-18-
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raised the question of what the present law on this matter is and a motion was
mede by Mr. Babbege, seconded by Senator Cobey and unanimously adopted that
Professor Chadbourn be requested to submit a report reviewing what the courts
have held is the effect on the admispibility of otherwise admissible hearsay of
the fact that at the time the extrajudicisl statement was mede the declarant
would not have been competent to testify to the same matter. In the course of
the discussion Mr. Gustafson suggested that if it is desired to make hearsay
inadmissible under guch circumstances this could be accomplished by revising
Subdivision (2) of Rule 62 to resd: "'Declarant' is & person who makes a state-

ment at & time when he would not have been diesqualified ss a witness."

It was agreed that "to be present" and "then existing” should be
deleted from Subdivision (7) {1lst parsgraph) as surplusage and that the comma
following the word "hardship” should be deleted from the second paragraph of
Subdivision (7).

A motion was made by Mr. Bebbage, seconded by Mr. Gustafecn and unan-
imouply approved to insert "act or" following the word "culpable” in the second
raragraph of Subdivieion (7).

A motion was made by Mr. Gustefson and seconded by Senator Cobey to ap-
prove Subdivisions (1) through {7) of Rule 62 ms revised, subject to such further
revisions of subdivisions (4}, {5), (6) and (7) as may be agreed upon when the
reports of the steff and the Research Consultant have been received and Subdivi-

sion (13) of Rule 63 has been put in final form. The motion carried:

Aye: Babbege, Bradley, Cobey, Qustafson, Levit, Matthews,
Stanton, Thurman

Ho: Hene
Not Present: Shaw
2. Bubdivision (6) of Rule 63. After the differences between the prior

action of the Commipsion end the action of the State Bar Committee were dis-
-19-
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cussed at length a motion was made by Mr. Gustafson end seconded by Mr.

Bradley to treat incriminating extrajudiciel statements of criminel defendants

separately in Subdivision (6) as proposed by the Commissioners on Uniform State

Laws and to recommend ensctment of the following:

(6) Confessions and other Admissions in Criminal
Proceedings., In & or . proceeding, a8 against the
accused, a previous statement by him relative to the
offense charged, unless the judge finds, pursuant to
the procedures set forth in Rule 8, (a) that the
statement was made under circumstences likely to
cause the defendant to make a Pfalse statement, or
{b) that the statement was made under such eircum-
stences that it ie inadmissible under the Constitu-
tich of the United States or the Constitution of
thie State,

The motion carried:

Aye: Babbage, Bradley, Cobey, Gustafson, Matthews,

No:

Stanton, Thurman.
Levit

Rot Present: Shaw

3. Subdivision (7) of Rule 63. A motion was made by Mr. Gustafson and

seconded by Senator Cobey to epprove Subdivision (7} of Rule 63 in the

modified form proposed by the State Bar Committee with the insertion of "in

Civil Actions” in the title. The motion carried:

Aye:

Ho:

Babbage, Bradley, Cobey, Gustafson, Levit » Matthews,
Stanton, Thurman

None

Not Present: Shaw

k. pubdivieions (9) end (9.1) of Rule 63. A motion was made by Mr.

Babbage and seconded by Senator Codbey to approve Subdivision (9.1) as proposed

-20~
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by the State Bar Committee in prineiple. The motion carried:

Aye: Babbage, Bradley, Cobey, Gustafeon, Levit, Matthews,
Stanton, Thurman

No: HNonre
Not Present: Shaw
It was agreed that if possible Subdivieion {9.1} of Rule 63 should be
inserted in Subdivision {9) of Rule 63 as clause (b) (with such revision
in form as might be neceasary to £it it into Subdivieion (9)) but 1f thie is
not practicable then Subdivieion {9.1) should be g separate subdivision of
Rule 63 and revised to include the phrase "a statement which would be ad-
migsible if mede by the declarant at the hearing if , . ., ,"
5. Subdivision (10) of Rule 63. A motion was made by Mr. Babbage and

seconded by Mr. Bredley to reaffirm the prior action of the Commisesion and

to disapprove the following portion of Subdivision (10) of Rule 63 as proposed
by the State Bar Committee; “Bxeept as ageinst the accused in a criminal
rroceeding.” The motion carried:;

Aye: Bsbbage, Bradley, Cobey, Gustafson, Levit, Matthews s
Stanton, Thurman

Ko: THone
Not Present: Shé.w
A motion wes mede by Senator Cobey and seconded by Mr. Levit to dalete

the limitation which provides that a declarstion against interest is admissible
only when a declarant is unavailable. The motion did not carry:

Aye: Babbage, Cobey, Levit

Pass: Custafson, Matthews

~21w
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No: Bradley, Stanton, Thurman
Not Present: Shaw
A motion was made by Mr. Babbage and seconded by Mr. Thurman to reeffirm
the pricr action of the Commiesion and to disapprove that portion of Sub-
division (10) of Rule 63 as modified by the State Bar Committee which requires
a finding of sufficient knowledge of the pubject on the part of the declarant.
The moticn 4id not carry:
Aye: Babbage, levit, Matthews
No: BRradiey, {cbey, Gustafson, Stanton, Thurman
Not Present: Shaw
A motion was made by Mr., Babbage and seconded by Semator Cobey to approve
thet portion of Subdivision (10) of Rule 63 as modified by the Btate Bar
Committee which would require s finding of sufficient knowledge of the subject
on the part of the declarsnt. The motion carried:

Aye: Babbage, Bradley, Cobey, Guetefson, Matthews,
Stanten, Thurman

No: Levit
Not Present: GShaw
A motion waa mede by Mr. Gustafson end seconded by Senator Cobey to
reaffirm the prior action of the Commission and to disapprove the proposal of
the State Bar Committee to strike out that portion of Subdivision (10) of
Rule 63 which relates to & statement which would meke the declarant an "object
of hatred, ridicule, ete.” The motion carried:

Aye: Bredley, Cobey, Gustafson, Levit, Matthews,
Stanton, Thurman

22
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No: Babbage
Not Present: Shaw
The Commission concurred in the Stste Bar Commitiee proposel to substi-
tute "statement” for “"assertion” in Subdivision (10).
6. Subdivision (15) of Rule 63. The Commission discussed the staff

memorandum relating to Subdivision (15). A motion was made by Mr. Levit
and secon&ed by Senator Cobey to approve Subdivision (15) of Rule 63 es

revigsed %o reaﬁ:

{15) Reports of Public Officers end Employees., Subject to
Rula &%, statements of facts contained in & written report
made by a public officer of the United States or of a state
or territory of the United Btates, if the Judge finds thet
the meking thereof was within the scope of the duty of such
officer or employee and thet it wes hie duty {a) to perform
the act reported, or {b) to cbserve the act, condition or
event reported, or (c) to investigate the facts concerning
the act, condition or event,

The motion carried:

Aye: Bradley, Cobey, Gustafson, levit, Matthews,
Stanton, Thurman

No:  Babbage
Not Present: Shaw
7. Subdivision (16) of Rule 63. The Commission discussed the sfaff

memorandun relating to Subdivision (16). A motion was made by Mr. levit and
geconded by Mr. Bebbege to epprove Subdivision (16) of Rule 63 as revised to

repd:

(16) ¥Filed Reports, Made by Perscns Exclusively Authorized.
Subject to Rule 6l, writings mede by persons cther then publie
officers or employees as 8 record, report of finding of fact,
if the judge finds that (a} the maker was authorized by statute

* -23-
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of the United States or of = state or territory of the
United Stetes to perform, to the exclusion of persons

not so suthorized, the functions reflected in the writing,
and was required by statute to file in a designated
public office a written report of specified matters
relating 4o the performance of such functions, and {v)
the writing was made apd filed as so required by the
statute;

The motion carried:

Aye: Babbage, Pradley, Cobey, Gustafson, Levit, Matthews,
Stanton, Thurman

No: Rone
Not Present: Shaw
8, Subdivision (20) of Rule 63. The Comnission discussed whether ad-

miselon of evidence of a final judgment adjudging & person guilty of e felony
should be mede subject to the requirements of Rule 6. A motion was made by
Mr. Levit end seconded by Mr. Guetafson to meke Subdivision (20) of Rule 63
subject to Rule 64 and to provide that evidence of a final judgment adjudging
& person gullty of & felony ie admlssible as an exception to the hearsay rule
unless such fact is admitted. The motion carried:

Aye: TBabbage, Bradley, Gustafson, Levit, Matthews,
Thurman

No: Cohey, Stenton
Hot Present: Shaw
A motion was made by Mr. Levit and seconded by Mr. Guetafson to approve
Subdivision (20) of Rule 63 as revieed to read:
(20) Judgment of Previous Coavietion, Subject to Rule
64, evidence of & rinal judgment adjudging s person
guilty of a felony to prove, against such person, suy

fact essential to sustain the judgment, umless such
fact 1e admitted.

-2~
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The motion cerried:
Aye: Eradley, Gustefson, Levit, Stanton, Thurman
No:  EBebbege, (Cobey, Matthews
Kot Present: Shaw

9. Subdivision (27) of Rule 63. A motion was mede by Mr. Babbage and

seconded by Mr. Thurmen to epprove Subdivision (27) of Rule 63 as proposed by
the State Bar Committee, The motion carried:

Aye: Bebbage, Bradley, Levit, Matthews, Stanton, Thurman

Noe: (Cobey, Gustafson

Not Prepent: Shaw

10. Rule &4, Approved with amendment to refer also to exceptions (20)

and (29) of Rule 63 and subject to the intention to further mmend Rule 6% to
make it clear thet it doee not limit any right to discovery conferred by the
1957 statute. The staff was requested to propose an appropriate form of

emendment for this purpose.

-25-
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F. Study No. 58(L) ~ Codification of Grand Jury Law: The Commission

considered Memorandum No. & and a proposed Title 4, Part 2 of the Penal Code
drafted and submitted by the Legislative Counsel. (A copy of each of these
ltems is attached hereto.} Mr. Kleps reported that the proposed draft was
not in final form and propﬁsed certain changes to be made therein upon
approvel of the Cmﬁission,

In the course of the ensuing discussion the following ckangss proposed
by Mr. Kleps and others were agreed upon:

(1) The sections of proposed Title 4 should be renumbered using the
fi{"';riirl'a.ﬁJ.& section numbers in Title 4, Part 2 of the Penal Code.

(2) The sections in the Code of Civil Procedure relating to petit juries
should be revised to conform to the parallel new sections in the Penal Code.

(3). There should be a separate chepter in the Code of Civil Procedure
relating to jury commissicners and there should be a cross reference in
Title kb of the Penal Code to this chapter.

(%) The proposed new sections should be recrganized vhere this will
make for a more logical sequence of the provisions relating to grand juries.

The Commission discussed whether Sections 168 and 1324 of the Penal Code
should be restated in Title 4, Part 2 of the Penal Code as Sections 920.12 and
923.03 or whether there should be cross references in Title U4, Part 2 of the
Penal Code to Sections 168 and 132U of the Penal Code which are now applicable
to grand juries. It was sgreed that Section 168 of the Penal Code should be

restated in Title 4, Part 2 as proposed Section $20.12. A motion was made by -
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Mr. Babbage, seconded and unanimously approved to not restate Section 1324 of
the Penal Code as Section 923.03 of Title 4, Part 2, but to have a cross
reference to Section 1324 in Title b4, Part 2.

The Commission then discussed to what extent if any it should undertake
to clarify the variocus sections relating to grand jury law. Tt wes agreed
that to clarify certain sections would require substantive revisions beyond
the seope of the present study. A motion was made by Mr. Gustafson, seconded
by Mr. Matthews and unanimously adopted that the Coumission confine its study
and recommendstion to the recodification of the existing grend Jury law.

Respectfully submitted,

John R. MeDonough, Jr.
Executive Secretary




- TR

e T et e g

()
)

September 5; 1958

Memorandum re Rescission of Contracts {C)
Submitted by Mr. Thomas E, Stanton

Subject: Critique of Critique of Recommendations
Agreed Upon at the June 1958 Meeting.

Following ;s the long promised memorandum of the Chair-
man on rescission, which has taken the form suggested by the
above subject, My "critical examination"™ of the points made
in Memorandum (B) has led to the following comments:

l. I agree that it is the duty of the Executive
Secretary to point out what seem to him to be shortcomings
of any of the Commission’s recommendations at any time, and
personally I do not feel that he should be concerned as to
how Prespectfully® it is done. The important consideration is
that each poiﬁt be stated as forcefully #nd as persuasively as
may be necessary to compete on equal terms with the points made
by others in the course of formulating our recommendations.

2. The term "adjudged" did not originate with Professor
Sullivan, but is found in Section 3406 of the Civil Code. This
section is in a chapter entitled ™Specific Ralief“; and its
purpose Seems to have been to provide for and preserve the
specific relief afforded by courts of equity in rescission
cases. PFor reasons given later, I feel that the versions pre-
sently recammended by the Commisaion should be fitted into the
basic pattern of the Civil Code and that if this is done, some
if not all of the problems suggested by the Executive Secratary
will be solved. |

-l
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3. After reading some only of the many Califarnla cases
dealing with rescission I am more than ever convinced of the
wisdom of preserving the concept of the out-of-court rescission.
Since at this point the view I favor has prevailed; I will not
labor the matter; but I am still concerned that such excellent
minds as those of McDonough and Thurman remain unconvinced.

The case of M, F, Kemper Co, v, Los Angeles {1951)

37 Cal. {2d) 696; will furnish a good illustration of my point.
There & contractor had submitted a bid to the c¢ity for the
performance of public werk which was in the nature of an irre-
vocable offer, since the contractor had also furnished a bond

in a substantial amount guaranteeing that it would enter into

a contract with the city for performance of the work if the
contract was awarded to it.r The contractor made an error in
its bid under circumstances which entitled it to rescind the
bid. Immediately upon discovering its error, the contractor
gave the city notice of the error and of its election to reacind
its bid. The city nevertheless attempted to hold the contractor
to its bid; to forfeit its bid bond and to recover damages in
the spount of the difference betﬁasn the contractorts bid and
that of the next lowesat bidder.

The contractar sued the city for specific equitable
ralief namoly, the cancellation of its bid and the discharge of
its bid bond. The court granted this relief upon the theory
that the prompt notice of rescission was effective to rescing
the bid and to prevent the happening of the contingency on
which the city would have been entitled to forfeit the bid bond.

-2- | o vJ
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It seems apparent to me that if the law were changed
to provide that a rescission could only be accomplished by
mutual consent or by a court decree; the result of the Kemper
case would either be changed or the courts would have to adopt
a different rationale to reach the same result, In my opinion
the Commission should not recommend legislation which would
require either of these alternatives.

L. While; for the reasons given above; it is important
to preserve the right to an out~of-court rescission, it is
likewise important to preserve the right to specific squitable
relief in rescission c¢ases.

The proposed repeal of Section 3406 might be construed
as abolishing this right. ,

Section 3274 of the Civil Code prdvides as follows:

As a gengral'rule; cempensation if the relisf or
remady provided by the-law of this state for the viola-
tion of private rights; and the means of sscuring their
cbaservance; and specific and preventive relief may be
given in no other ¢ases than those specified in this
part of the Civil Code.

Section 3406 is the section of the Civil Code which
expressly confers authority upon the courts to “adjudge™ the
rescission of a contract; and in view of the provisions of
Secticn 3274, it appears important to preserve this express
authority.

Accordingly 1 propose: ,

a. That Section 3406 be retained and amended to read
as follows:

3406, The rescission of a contract may be adjudged,

on the application of a party aggrieved, in any of
the cases mentioned in Section 1689.

-3-
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b. That proposed Section 1692 be made Section 3407
and proposed Section 1692,5 be made Sectior 3408,

5¢ Irquestion the accuracy of Professor Sullivan's
statement on page 14 of his report that "it seems now to be
settled in this State as it is elsewhere that a pre-action
notice of rescission and an offer of restoration is not a
condition to an action to obtain a rescission.®

Professor Sullivan cites the case of Se3jzer V. Odell;
18 cal, (2d) &09; in support of this statement.
| In the Xemper case; however, the court ssid {37 C.
(2¢} 702-702):

In addition; the party seeking relief mist
give prampt notice of his election to resciad
and must restore or offer to restare to tha

other party everything of value which he has
received under the contract.  (Civ. Code #16)31;

see all v, 8 Court, 1 Cal.2d 527, 435-536
L36 P. s sLele ;2538§$;_§35g%g%;

18 Cal.2d 409, %17-418 [115 P. ) T.X.
12911.

See also the statement to the same effect in Cerruth v,
Friteh (1950) 36 C. (2) 426, 430, which likewise cites the
Seeger case, and King v, Mortimer {1951) 37 C. (2d) hBO;
h35; which does not seem to me to be distinguishable on the
basis stated in footnote 41 to Professor Sullivan's report.

- I believe that an offer to restore benefita should be
required in the usual.caae; and that such offer should be
excused only in cases whers it would be inequitable to deny
relief for failure to make such an offer.

Accordingly; I propose that the following language from
the decision in the Carruth case be inserted after the word

-ty
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Hoontract" in the third line of subdivision 2 of proposed

Section 1692:
in any case where the court may by its
judgment fully adjust the equities
between the parties.
6. To meet the point behind the second conclusion

atated in Memorandum (B}, I propose the following:

a. That the first sentence of subdivision 3 of Section
337 C.C.P. be changed to read:
3. &n action arising out of the rescission of
a contract in writing or to have such rescission
adjudged, whether such action would formerly have
been denominated legal or equitable.
b. That a similar change be made in the proposed re-

visions of Sections 339, 427 and 537 of the C.C.P.

THOMAS E, STANTON, Jr.
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July 29, 1958

Memorandum to Members of California Law Revision Commission
and of State Bar Comnittee to Jonsider Uniform Rules of Evidence.

Subject: Status Report

1. Prior to the meeting of the California Law Revision
Commission on July 19, 1958 the Commission and the State Bar
Committee were in ggzreement with respect to the following of
the Uniform Rules of Evidence or parts thereof:

Rule 63 (lst Paragraph)

Rule 63, Subdivisions (11 (22)
g @

Rule 66

2. As a result of action taken at the July 19 meeting the
Commission and the State Bar Committee are now in agresment on

the following additional Rules or parts thereof:

Rule 63, Subdivisions {3 (18)
5 (24 )%

(8 {25}

513 {26

14 28
. 29*

* Commission has proposed
minor variation in form.

3. As a result of other action taken at the July 19
meeting tﬁe Commission and the State Bar Committee are now
in disagreement with respect to the following Rules or parts
thereof's

~1-




Rule 63, Subdivisions %%;
(4)

4. On the basis of action taken by the Commission and

the State Bar Committee prior to July 19, tiae two bodies were

in disagreement on the following Rules or parts thereof and

this disagreement was neither positively reaffirmed insofar as

the Commission is concerned nor resolved at the July 19 meeting:

Rule 63, Subdivisions (6!
7}
9)

(10}

}20}
27}
(30)

Most or all of these Rules or parts thereof will be further

reviewed by the Law Revision Commission at its September meeting.

5. With respect to the following Rules or parts thereof

relating to hearsay the GCommission and the State Bar Committee

are in neither agreement nor disagreement bscause one or both

have not yet taken a position thereong

(Initials in parentheses

indicate which group has not taken position.)

Rule 62 (LRC)

Rule 63, Subdivisions %%g)
(16
21
31)

e St Sy

Rule 64 (LRC)
Rule 65 ({SBC)

{SBC)
{Both)
(Both)
[sac)
IRC)

6. What is stated above may be summarized as fellows:




Azreement Disaggeément igﬁtgfagggied
63 (1lst B) 63 {1) 62
63 (3) 63 (2) 63 (12)
63 (5) 63 (4) 63 (15)
63 (8) 63 (6) 63 {16)
63 (11) 63 (7) 63 (213
63 (13) 63 (9) 63 (31)
63 (14) 63 (10) 64
63 (17) 63 (20) 65
63 {18) 63 (27)
63 (19) 63 (30)
63 (22)
63 (23}
63 (24)
63 (25)
63 (26)
63 (28)
63 (29)

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary
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MEMORANDUM

Enclosed is a "Summary of Action Taken vy the California
Iaw Revision Commission and the Califorpis State Bar Committee
to Consider the Uniform Rules of Evidence." This Summery, which
reflects actlon tsken at a meeting of the State Bar Committee on
July 11 snd 12 end by the Law Revision Commission on July 18 and
19, should be substituted for the Summery previously sent to

you.

5 i Sy g
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July 28, 1958

SUMMARY OF ACTION TAKEN BY THE
CALIFORNIA LAW REVISION COMMISSION
AND THE STATE BAR COMMITTEE TO
CONSIDER THE UNIFORM RULES OF
EVIDENCE.




1.

2e

3.

ha

Rule 8

S _propogead:

Preliminary Inquiry by Judge. When the quali-
fication of a person to be a witness, or the admiss-
ibiiity of evidence, or the existence of a privilege -
is stated in these rules to bs subject to a condition,
and the fulfillment of the condition is in issue, the
issue is to be determined by the judge, and he shall
indicate to the parties which one has the burden of
producing evidence and the burden of proof on such
issue as implied by the rule under which the question
arises. The judge may hear and determine such matters
out of the presence or hearing of the jury, except that
on the admissibility of a confession the judge, if re-
quested, shall hear and determine the question out of
the presence and hearing of the jury. But this rule
shall not be construed to limit the right of a party
to introduce before the Jury evidence reievant to
weight or credibility.

Action of Commissicn:

Not yet considered.

Action of Nerthern Section:

Has not yet considered Rule itself but agproved
Professor Chadbourn's proposal to add following at
end of Rule: "In the determination of the issue
aforesaid, exclusionary rules shall not apply,

sub ject, however, to Rule 45 and any valid claim
of privilege."

Action of Southern Section:

Not yet considered.
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Rule 19 {(cont.)

6. Action of Commission 7/19/58:

Withdrew proposed amendment of Rule 19.

Revisged
July 28, 1958

A
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Rule 20

As proposed:

See YAction.of Commission."

Action of Commission:

Approved as proposed with modification as showni

Bvidence Generallv Affecting Credibility.
Subjest-66-RuLeB-Rz-aRd-d7 EXCE % as_otherwise
rovided in Rules 21 and 22 or_anv other of these

gﬁIea,?ar the purpose of impairing or, when the
credivility of the witness has beeh attacked,
supporting the cre Lity of a witness, any pariy
including the party calling him may examine him
and introduce extrinsic evidence concerning any

conduct by him and any other matter relevant upon
the issues of credibility.

3. Action Northern Section:

beo

Found rule acceptable in principle except for
inclusion of words "or supporting”; would limit
supporting evidence to cases where credibility
has been attacked. Referred Rule 20 to Mr. Baker
to draft sn amendment or a separate rule to cover
admissibility of evidence to support the credi-
bility of a witness.

Action Southern Section:

Not yet considered.
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Ruls 21

As proposed:

Limi tations on Fvidence of Conviotlon of
Crime as Affectling GrediEiIigx. Evidence of
ne conviction of & witness for a crime not
involving dishonesty or false statement shall
be inadmnissible for ths purpose of impairing
his credibility, If the witness be the accused
in a criminal proceeding, no evidence of hils
conviction of a crime shall be sdmissible for
the sole purpcse of impairing his ecredibility
unless he has first introduced evidence ad-

migslble asolely for the purpose of supporting
his eredibility.

Acetion of Commlasion:

Discussed but final action not taken.

Action Northern Section:

Proposed following ms substitute for first
sentencs:

Evidence of the conviction of & witness
of a misdemeanor, or of a folony not
involving dishonesty or false atatement,
shall be inadmissible for the purposse

of impairing his credibility.

Made several suggeations for changes in second
sentence; referred to Mr, Baker to d&aft revisilon.

Action Southern Saectlon:

Not yet consldered,

L
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Rules 22

As propesed:

Further Limitations on Admissibility of
Evidence Affecting Cre ility. 3 affecting
the credibllity o% 2 withess ia} in examining
the wltneas as to a stetement made by him in
wrlting inconslistent with any part of his
teatimony 1%t shall not be necessary to show
or read to him any pert of the writing provided
that if the judge deems 1t feasible the tims
and place of the writing and the name of the
person addressed, 1f any, shall be lndicated
to the witness; (b) extrinsic evidence of prior
contradioctory statements, whether oral or
written, made by the witness, may in the
discretion of the Judge be excluded unless the
witness was so examined while testifying as
to give him an opportuni to identify, explain
or deny the statement; (o} evidence of traits
of his character other than honsaty or veracity
or their opposites, shall be inadmissible; {d)
evidence of speciflc instances of his conduct
relevant only as tending to prove a tralt of his
character, shall be inadmissible,

2. Action of Commlsaion:

3.

4,

Approved,

Action Northern Ssction:

Approved (a) by divided vote,

Concluded sudbdivision (b) unclear and referred
to Mr, Baker to redraft for clerification.

Approved subdivision (¢) with amendment to
insert “"reputation for" after "than".

Approved subdivision (d).

Action Scuthern Sectlon:

Not yet conslderad.




(: Rule 45

1. As proposed:

Discretion of Judege to Exclude Admissible
Evidence. Except as in these rules otherwise
provided, the judge may in his discretion exclude

evidence if he finds that its probative value is
substantially outweighed by the risk that its
admission will (a)} necessitate undue consumption

of time, or (b) create substantial danger of undue
prejudice or of confusing the issues or of mislead-
ing the jury, or {(c) unfairly and harmfully surprise
a party who has not had reascnable opportunity to
anticipate that such evidence would be offered.

2. Action of Commission::
A ————

———

Approved insofar as applies to Rules 20 and 22.

3. Action of Northern Section:
Not yet considered.

C: 4. Action of Southern Section:

Not yet considered.
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Rule 62

1. As proposed:
See Miction of Northern Section.”

2. Action of Commission:

Not yet considered except that has approved
subdivision (1).

3. Action of State Bar Conmmittee:

a}

Approved all but paragraph numbered (6) as
proposed with modifications as shown:

Definitions. As used in Rule 63 and its ex-
ceptions and in Rules 6L, 65 and 66 the-feiiewing
ruies, '

{1} "“Statement™ means not only an oral or
written expression but also non-verbal conduct of
a person intended by him as a substitute for words
in expressing the matter stated.

{2) "Declarant" is a person who makes a
statement.

{3) "Perceive" means acquire knowledge
through orne's own senses.

(4) "Public Official" of a state or territory
of the United States includes an official of a
political subdivision of such state or territory
and of a municipality.

{5) "State™ includes the District of Columbia.

{6) "A business"™ as used in exception (13)
shall include every kind of business, profession,
occupation, calling or operation of institutions,
whether carried on for profit or not.

(7} "™inavailable as a witness™ includes
situations where the witness is {a) exempted on
the ground of privilege from testifying concerning
the matter to which his statement is relevant,

(R
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Rule 62 {cont.)

or (b) disqualified from testifying to the

matter, or {¢) dead or unable to be present to
testify at the hearing because of death-er then
existing physical or mental illness, or (d} absent
beyond the jurisdiction of the court te compel
appearance by its process, or (e) absent from the
piase-of hearing beeause and the proponent of his
statement does not know and with diligence has
heen unable to ascertain his whereabouts.

But a witness is not unavailable (a) if the
judge finds that his exemption, disqualificatiom,
inability or absence is due to procurement or
wrongdoing of the proponent of his statement for i
the purpose of preventing the witness from attend- ;
ing or testifying, or to the culpable neglect of :
such provcnent Eapsy, or {t} if unavailability is
claimed under clause {d) of the preceding para-
graph and the judge finds that the deposition of
the declarant could have been taken by the proponent
by the exercise of reasonable diligence and without
undue hardship, or e;genseg-aad-shat-the-prebab%e
impartanea-eﬁ-%he»%eat5meny-ie-aueh-aa-se-§aetiSy
the-expense~ef-taking-such-depesibien.

b) Decided that the paragraph of Rule 62 numbered (6) |
should be approved subject to such revision as may ;
be necessary to conform it to final action taken
on subdivisions {13) and {14} of Rule 63.
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Rule 63

As proposed:

Hearsav Evidence Excluded--Exceptions. Evidence

of a statement wnich is made other than by a witness
while testifving at the hearing offered to prove the

truth of the mattsr stated is hearsay evidence and
inadmissible except:

Action of Commission:

Aprroved but in connection therewith recommendced
following addition to Rule 193

{Same as one set forth on page entitled
"Rule 19M]

Action of State Bar Committee:

Approved.

Note: It was the view of the State Bar Committee that
consideration should be given to the desirabllity of
stating affirmatively at an approEriate point in the
Rulesn%possibly in Rule 7) that the following kinds
of evidence ara not excluded by Rule 63:

1) Extrajudicial statements not offered to prove
the truth of the matter stated.

2) Non-verbal conduct not intended by the actor
as a substitute for words - i.e., as a
communiication.
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Subdivision {1), Rule 63

As proposeat

(1} Previous Statements of Persgns Present
and Subject to Tross Examinacion. A statement
previously made by a person who is present at
the hearing and available for cross examiration
with respect to the statement and its subject

rmatter, provided the statement would be admissible

if made by declarant while testifying as a withess;

2., Original Action of Commigsion:

3.

Disapproved; proposed substitute, to read:

(1) Previous Statements of Witnesses at the
Hearing. When a person is a witness at the hearing,
& statement made by him, though not made at the
hearing, 1s admissible to prove the truth of the
matter stated, provided the statement would have
been admissible if made br him while testifying
and provided Ifurther:

{a) The statement is inconsistent with
his testirony at the hearing and is
offered in ccmpliance with Rule 22, or

{b} The statement is cffered following an
attempt to impair his testimony &as
being recently fabricated and the state-
ment is one made prior to the alleged
fabrication and is consistent with his
testimony &t the hearing, or

(¢) The statement concerns a matter as to
which the witness has no present
recoliection.

Action of State Bar Committee!

Approved Commission substitute with modificatlions
as showni

{1) Previous Statements of Witnesses at_the
Hearing. When a person i8 & witness ab the hearing,
3 stasement made by him, though not made at the
hearing, is admissible to prove the truth of the
matter stated, provided the statement would have

o3
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Subdivision {1}, Rule 63 {cont.)

been admissible if made by him while testifying
and provided further:

(a) The statement is inconsistent with
his testimory at the hearing and is
offered in compliance with Rule 22, or
(b} The statement is offered following an
attempt to impair his testimony as being

pca
5

inconsistent statement ar
is one made prior Lo the alleged fabri-

cation or prior inconsistent statement
and is consistent with his testimony at
the hearing, or

{¢c}) The statement concerns a matter as to
_which the witness has no present recoilec-

tion and is a writingiwhich {i) was made

by the wicness himseli or under s direction

1i1} was made at a time whenr the facts record-

ed in the writin actually occurred or at suc

other time when the facts Tecorded in the

writine were fresh in the witness'S memory,
fied by the witness as |

he tness as having

recently fabricated or when his testimony
has been impeached by evidence ol a prior
the statement

L. Action of Commission 7/19/58:
1. Proposed new subsection (b) to read:

(b} The statament is offered after evidence
of a prior inconsistent statement or
supporting & chargs of recent fabrieation
by the witness has been received and the
statement is one made before the alleged
inconsistent statement or fabrication and
is consistent with his testimony at the
hearing, or

2. Declined to accept view of State Bar Committee on
subsection (e¢); held to original action.

R
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Bubdivision (2}, Rule 63

l. As provesed:

(2) Affidavits. Affidavits to the extent
admissible by the statutes of this State;

2. Original Action of Commigsion:
Proposed following substitute:

{2} To the extent otherwise admissible by the
statutes of this State:

a} Affidavits.

k) Depositions.

¢) Testimony given by a witness in a
prior trial or preliminary hearing
of the action in which it 1s offered.

(: 3. Action of State Bar Committee:

{a) Approved as proposed; disapproved Commission
substitute.

(b} Proposed following new subdivision 2.1:

(2.1) To the extent admissidle by the
statutes of this State:

(a) Depositions taken in the action in which
they are offered.

" {b) Testimony given by a witness in a prior
trial or preliminary hearing of the action
in which it is offered. .

L. Action of Commission 7/19/58:

Declined to accept view of State Bar Committee that

should have ssparate subsection (2.1); reaffirmed original
action with two meodifications:

1. Substituted "under the law" Jor "by the statutes.m”

C: 2. Added "taken in the action in which they are
offered" after "depositions."
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Subdivision (3}, Rule 63

As Erogcsedz

(3) Depositions and Prior Testimony. Subjlect
to the same limitations and oEiecE%ons as though
the declarant were teatifylng in person, (a)
teatimony in the form of a deposition taken in
compliance with the law of thls atate for use as
testimony in the trial of the amction 1n which
offered, or (b} if the judge finds that the
declarant 1s unavaileble as a witness at the
hearing, testimony given as a witness in another
action or in a deposition taken in complience
with law for use as testimony in the trial of
another action, when (i) the. testimony is offered
against a party who offered it in hias own behalf
on the former occasion, or against the successor
in interest of such party, or {ii) the isaue is
such that the adverse perty on the former occaslion
had the right and opportunity for oross exemination
with an interest and motive similar to that which
the adverse party has in the asctlon in which the
testimony is offered;

2. Original Action of Commission:

Proposed following as subatitute (part of subatance
having been incorporeted in Commission substltute
for Subdivision (2):

(2) Ir the judge finds that the declarant l1s
unaveilabls es a witness at the hearing and subject
to the same limitations and objectiona as though
the deolarant were testifying in person, testlimony
given as a witness in angther action or in a

-deposition taken in compllance with lew in another

action 13 admissible in the present action when

(a) The testimony is offered against &
party who offered 1t in his own behalf
on the former occasion or against the
suceessor 1in interest of such party, or

(b) In a oivil action, the issue is such
that the adverse party on the former
occasion had the right and opportunity
for cross-examination with an interest
and motive similar to that which the
adverse paerty has in the action In which
the testimony is offered, or
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Subdivision (3), Rule 63 (cont.) ~  Revised

July 15, 1958

{e}) In a ecriminal action, the present
defendant was a party to the prior
action and had the right and oppor~-
tunity for ¢ross-~examination with
an interest and motive similar to
that which he has in the action in
which the festimony ls offered;
provided, however, that testimony
given at a preliminary hearing in
the prior action 1s not admissible,

[—_—

3. Action of State Bar Committee:

Avproved Commission substitute with modifications

as shown:

{3) Devositions and Prior Testimony in
Ancther Frocesdingz. ti-GRe-3u8 a-ﬁia&s-tk&%-the
Eea¢ar§§t-is—unavailasIe—as—a-wi%aeaa-a%-the

Learing-and SJUDJEct O the same Tinitations and

ﬂsﬁ___s____

objections as though the declarant were testi-
fying in person, testimony given under oath or
affirmation as a withess in another aetzem
roceeding conducted by or under the suvervision
of a court or other of%ic{aI agencv having ths
er Lo cetermine controversies or in a Gepo-

oW

Sition taken in compliance with law in anrebher
astier such a proceeding, ig-admissible-3p-bae
present-aesen provided the jucge finds that the

declarant is unavaiiable as a witness at the
hearing, and whens

tad (i)

¢63 41i)

fo} (iii)

The Such testimony is offered against
a party who offered it in evidence on
his own behalf en-the-fermer-eseasieon

in the other proceeding or against the

successor in interest of such party, or

In a civil action, the issue is suc~h
that the adverse party er-the-former
seeasien in the othe;_%roceed;gg had the
right and opportunity for cross-examination
with an interest and motive similar to that
which the adverse party has in the aebien
roceeding in which the testimony is offer-
ed, Or

In a criminal astiem proceeding the present
defendant was a party to the prier-ackion
other proceeding and had the right and
opportunity Ifor cross-examination with an
interest and motive similar to that which
he has in the aebtien proceeding in which
the testimony is offered; provided, how-
ever, that the testimony given at a pre-
liminary hearing in the peier-aetien other
proceeding is not admissible.
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Subdivision {3}, Rule 63 (cont.}

4. Action of Commission 7/19/58:

Approved substitute proposed by State Bar Committee
except that will designate subparagravhs (a), (b)
and (¢} rather than (i), (ii) and (iii).
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Revised

g !
Subdivision {4), Rule 63 uly 28, 1958

l. As proposed:

See "Action of Commission".

2. Omiginal Action of Commission:

Approved as proposed with modifications as shown:

{4) Contemporaneous Statements and Statements :
Admissible on Ground of ﬁecassigz ﬁbnaraiig. A :
statement (a) which the Judge finds was made while ;
the declarant was perceiving the event or condition 5
which the statement nerrates, describes or explalns,
or (b} which the judge finds was mede whlle the
declarant was under the stress of a nervous excitew-
ment caused by such perception, or (¢} 1f the iu%ge
finds that the declarant is unavallsble 28 a W as,
a statement written or otherwiss raecorded at the
time the staTement was made narreting, describing
or expiaining an event or condition which the jJudge
finds was made by the declarant at a times when the
matter had been recently percelved by him and while
his resccllection was clear, and was made In good
faith prior to the commencement of the action;

3. Action of State Bar Committes:

Proposed following as substitute:

{4) Spontaneocus Statements. If the declarant
is unavailable as a witness or testifies that he does
not recall ths event or condition involved, a statement

(a) which the judge finds was made spontaneocusly and
while the declarant was perceiving the event or con-
dition which the statement narrates, describes or
explains, or {b) which the judge finds purports to
state what the declarant perceived relating to an
event or condition which the statement narrates,
describes or explains, and was made spontaneocusly
while the declarant was under the stress of a ner-
vous excitement caused by such perception.

L
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Revised
July 28, 1958

Subdivision {4}, Rule 53 {cont.)

4. Action of Cormission 7/19/58:

1. Did not accept State Bar Committee proposal to
add "If the declarant is unavailasble as a witness
or testifies that he does not recall the event or
condition involved™ to Subdivision (4).

2. Discussed but did not take final action on clause
{a) of State Bar Committee substitute for Uniform
Rules of Evidence Subdivision {4).

3. Accepted clause (b; of State Bar Committee substitute
for Subdivision {4).

4. Concurred with State Bar Committee view that sub-
section (¢} of Uniform Rules of Evidence Subdivision
(4) should not be adopted in this State.
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Revised
July 28, 1958
Subdivision (5), Rule 63

l. As p_ﬂoaed:
Bee "Actlon of Coxmission.”

2. Qriginal Action of Commission:

Approved as proposed with modlificatlon as shown:

(5) Dying Declaratiops. A statement by &
person unevailable ag a witness because of his
death 1f the judge finds That it was made upon
the perscnal knowledge of the declarant and that
it was mede voluntarily and in gcod faith and
while the declarant was conscious of his lmpending

death and believed that there was no hope of his
recovery:

3. Action of State Bar Committee:

Approved as modified by Commission with further
modification as shown:

{5) Dying Declarations. A statement by a
decedent perseA-unavat2abie-as-a-witness-beeauss
ef-Ris~death 1f the judge finds that it was made
upon the personal knowledge of the declarant,
under a sense of impending death, and-that-it-was
fHagde voluntarily ang in good faiﬁh, and whiie
the-deelarant-was-eenscieun-ef-his-imponding-doath

and-believed in the belief that there was noc hope
of his recovery.

L. Action of Commission 7/19/58:

Apvroved in form proposed by State Bar Committee.




Revised
July 2¢, 1958

Subdivisior (&) , Rule 63

~. A3 proposed:

See MActlion of State Bar Comittee."

2. Action of Commission:

Disapproved; substituted amencdment of
subdivision {7)}.

3. Action of State Bar Comittee:
Avproved as proposed with modification as shown:

(6) Confessions. In a criminal proceeding as

against the accused, a previous statement by him
relative to the ofense charged if, and only if,
the judge finds that the accused when making the

~ gtatement was conscious and was capable of under-
standing what he said and did, and that he was not
induced to make the statement {a) under compulsion
or by infliction ar threats of infiiction of suffer-

ing upon him or another, or by prolonged interrcgation

under suchk circumstances as to render the statement

invnluntar{é or {b) by threats or promises concerning

action te taken by a public official with refer-
ence to the crime, likely to cause the accused to
make such a statemsnt falsely, and made by a person
whom the accused reascnably believed to have the

power or authority to execute the same, or (¢) under

such other circumstances that the statement was not
TreeIx and vquntariIz maae;

Note: At its meeting of July 11 and 12 in San Francisco
the State Bar Committee did not discuss specifically
whether the word “"reasonably™ should be deleted from
clause (b)

ST
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Revised
Subdivigion (7), Rule 63

1. As prﬂbsed:
See "Action of Commission.”

2. Opiginal Action of Commission:
Approved as proposed with modification as shown:

{7) Confegaions and Admissions by Parties. As
against himseit e statement by & person who is a perty
to the action in his individusl or a representative
capacity and if the latter, who was acting in such
representative capacity in meking the statement: pro-
vided, however, that if the statement was made by the
defendant in a criminal eedinz it shall not be
admitted if the judge ., pursuant %o the procedures
set forth ib R }, that the statement was made under
circumstances likely Lo cause the delendant to meke a
false gtatement’ '

3. Agtilon of State Bar Committee:

Rejected modification proposed by Commission
and approved as proposed in Uniform Rules of
Evidence with modifications as shown:

{7) Admissions by P as, Except ag provided
in exception ag against himsell a statement
Yy a person who 1s a party to the action in his

individual or representative capacity and-if-she
latbery-vho-wag-aobing-in-gueh-pepresentabive
eapasiby-in-naking-tho-gbatemens,

4, Action of Commission ZZIQ[QS:

1. Deleted “and if the latter, who was acting in
such representative capacity in making the
statement"

2. Discussed but did not take final action on
other differences between the Commission and

?t?te Bar Committee views re form of Subdivision
7).
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Subdivision (&), Rule 63

1. As proposed:

(8) Authorized and Adoptive Admissions.
As ageinst a party, a statement (a) by a person
authorizedé by the party to make a statement or
statements for him concerning the subject of the
statement, or {(b) of which the party with knowledge
of the content thereof has, by words or other conduct,
manifested his adoption or his belief in its truth;

2., QOriginal Action of Commission:
Approved.

3. Action ofVStgte Bar Committee:

AppToged with insertion of ™matter™ after "subject"
in la).

L. Action of Commission 7/19/58:

Inserted "matter® after "subject" in clause (a).
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Revised

July 15, 1958
Subdivision {9), Rule 63

l, As Eroggsed:
See "Action of Commission".

2, Actlon of Commission:

Approved as propoged with modification as shown:

(9) Vicarious Admissions, As against a party,
a statemen®t which would be adanissible if made by
the declarant at the hearing if {(a)} the atatement
concerned a matter within the agope of an agency
or employment of the declarant for the party and
was made before the termination of such relation=-
ship, or {(b) the party and the declarant were
particlipating in a plan to commit & orime or &
civil wrong and the statement was reslevant to the
plan or 1ts subject metter and was made while
the plan was in existences and before its complete
execution or other termination, or (o) in a eivil
acbion one of the 1ssues between the party an
proponent of the evldence of the statement is s
legal liabllity of the declarant, and the statement
tends to establish that liability;

3. Action of State Bar Committee:

Approved {a) and (c).

Disapproved {b} and proposed, in lieu thereof, the
following as subdivision 9.1:

{9.1}) Admisgsions of Co-conspirators. After proof
by independent evidence ol Lhe existence of the con-
spiracy and that declarant and the party against whom
the statement is offered were both then parties to the
conspiracy, against his co-conspirator, the statement
of a conspirator in furtherance of the common object
of the conspiracy and prior to its termination.
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(Revised T7/38/58)
Subdivision (10), Rule 63

1. As proposed:
See "Action of Commission.”

2. Ortminal Agtion of Commission:
Approved as proposed with modification as shown:

(10) Declarations against Interest. BSubject
to the limitations of excepvion (o), & statement
made by a declarant who is unavailable as a witness
Vhich the julige Tinds wes at the time of the assertion
so far contrery to the declarant's pecumiary or prop-
rietary interest or so far subjected him to civil or
criminal 1limbility or so far rendered invalid a claim
by him against another or created such risk of wmaking
him an object of hatred, ridicule ¢r social disapproval
in the community that a ressonable man in his position
would not have made the statement unless he believed
it to be true;

3. Action of State Bar Conmittee:

Approved as modified by Commission with further modifica-
tion as shown:

{(10) Declarations Interest, BSubjeet-te
tm-lidtatim-of:ﬁcm oR-{hJ-a- ~maile-by-a
ains theaccme&inaerim:lml eding

finds was at th 5-‘-- :???'""?“ :
‘contrary to the decla:ran'b's pecmiar:'.r or proprietary
interest or so far subjected him to civil or eriminal
1iability or so far rendered invalid a claim by him
against another er-erested-sueh-rish-of-maliing-him-en
objoet-ef-hatredy-ridievie-or-sociad-disapproval-in
the-eemmunity that a reascmadle men in his position
would not have made the statement unless he belleved
it to be true.

e




Revised
July. 28, 1958

Subdivision (10), Rule 63 {cont.)

4. Action of Commission 7/19/58:

1. Approved substitution of "statement" for “"assertion.”

2. Disapproved deletion of clause re making object of
‘hatred, ridicule etc.

3. Discussed but did not take final action on other
amendments proposed by State Bar Committee.
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subdivision (11), Rule 63

1. As proposed:
(11} Voter's Statements. A statement by a
voter concerning his Galilications to vote or
the fact or content of nis vote;

2. Action of Commission:

Disapproved.

3. Action of State Bar Committee:
Disapproved.

e




(:, Revised
July 15, 1958

Subdivision {12), Rule 63

l.‘ As proposed:

(12} Statements of Physical or Mental Condition
of Declarant. Unless the jﬁage finds it was nade in
bad faitn, a statement of the declarant's {a) then
existing state of mind, emction or physical sensa-
tion, including statements of intent, plan, motive,
design, mental feeling, pain and bodily health, but
not including memory or beliei to prove the fact
remembered or believed, when such a mental or
paysical conditien is in issue or is relevant to
prove or explain acts .or conduct of the declarant,
or {b) previous symptoms, pain or physical sensation,
made to a physician consulted for treatment or for
diagnosis with a view of treatment, and relevant
to an issue of declarant's bodily condition;

2. Action of Commission:

r‘

S~
Approved.

3. Action of State Bar Committee:

Approved; then determined to reconsider insofar as
precludes declarations relating to declarant®s
donative intent at a prior time (cf. Williams v.
Kidd 170 Cal. 631). Referred to Messrs. Baker,
Kaus, Kadison and Selvin for furthe: study and

report.
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C:= Revised-

July 28, 1658

Subdivision {13}, Rule 63

1. As prcposec:

(13) Busiress Entries and the Like. Writings
offered as memoranda or records of acts, conditions
or events to prove the facts stated therein, if the
judge finds that they wére made in the regular course of
a business at or about the time of the act, condition
or evént recorded, and that the sources of information
from whicl made and the method and circumstances of
their preparation were such as to indicate their trust-

worthiness; :
2. Ordiginal Action of Commission:
Approved. o

3. Action of State Bar Committee:

(: Disapproved; would substitute an exception embodying
the present California Business Records as Evidence
Act, subject to such textual modification as may be
necessary to conform to the Uniform Rules of Evidence.

h. Action of Commission 7/19/58:

Agreed to substitute for Subdivision (13) a provision
embodying the present California Business Records as
Evidence Act with such formal textual modifications

as may be necessary to conform it to the Uniform Rules
of Evidence.
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Revised
July 28, 1958

Subdivision {14}, Rule 63

1. As proposed:

See “Action of Commission.™

2, Original Action of Commission:

Approved as proposed with modification as shown:

(14) Absence of Entry in Business Records.
Evidence of the absence of & memorandum or
record from the memoranda or records of a
business of an asserted act, event or condition,
to prove the non-occurrence of the act or event,
or the non-existence of the condition, if the
judge finds that it was the regular course of
that business to make such memoranda of all
such acts, events or conditions at the time
thereof or within & reasonable time thereafter,

and to preserve them, and that the memoranda
and the records of the business werse prepared
Trom shoh sources of informatlon and by such
methods as to inﬁicate thelr trustworthiness;

3. Action of State Bar Committee:

Approved as modified by Commission subject to
such textual modification as may be necessary to
conform to subdivision {(13) as eventually approved.

L. Action of Commission 7/19/58:
Reaffirmed original action and agreed to make such textual

modification as may be necessary to conform to Subdivision
{13} as eventually approved.
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Subdivision {15}, Rule 62

i. As proposed:

(15) Regorts and Findings of Public Ofiicials.
Subject to duie O4 written reports or iindings o
fact made by a public oifficial of the United
States-or of a state or territory of the United
States, if the judge finds that the making thereof
was within the scope of the duty of such official
and that it was his duty {a) to perform the act
reported, or (b) to observe the act, condition
or event reported, or {c¢) to investigate the facts
concerning the act, condition or event and to make
findings or draw conclusions based on such investi-
gation;

2. Action of Commission:

Disapproved; requested staff to draft a new
subdivision to replace Subdivisions 15 and 16
which will embody the substance of C.C.P. § 1920.

3. dAction of State Bar Committee:

Disapproved; will consider Commission redraft.
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July 15, 1958

Subdivision {13}, Rule 63

1. As_proposed:

(16) Fiied Reports, Made by Persons Exclusivel
Autherized. Subject to Rule 6L, writings hade as

a record, report or finding of fact, if the judge
finds that (a) the maker was authorized by statute
to perform, to the exclusion of persons not 390 :
authorized, the functions reflected in the writing,
and was required by statute to file in a designated
public office a written report of specified matters
relating to the performance of such functions, and
(b) the writing was made and filed as so required

by the statute;

2. Action of Cammission:

Disapproved; requested staflf to draft a new sub-
division to replace Subdivisions {15} and'glé}
which will embody the substance of C.C.P. 1920.

3. Action of State Bar Committee:

No final action taken; will consider new subdivision
to be prepared by Commission.

O ———
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Subdivision {17), Rule 63

1, As proposed:

(17) Content of Official Record. Subjecty
to Rule ok, (a) if meeting the requirements
of authentication under Rule 68, to prove the
content of the record, a writing purporting
to be a copy of an official record or of an
entrv therein, (b) t¢ prove the absence of &
record in a specified office, a writing mace
by the official custodian of the of ficial
records of the office, reciting diligent
search and failure to find such record;

Action of Commission:

Approved.

Action of State Bar Committese:

Approved on understanding that Rule 68 will be
amended as proposed by Professor Chadbourn {(Re

latter, belleves amendment to Rule 68(d) should
read Mand is not an office of the United States
Government.™)}
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Subdivision (18), Rule 63

l. As proposed:

(18) Certificate of Marriage. 3Subject to

Rule 64 certificates that the ma&er thereof
performed a marriage ceremony to prove the
truth of the recitals thereof, if the judge
finds that {a) the maker of the certificate

at the time and place certified as the time

and place of the marriage was authoriged b

law to perform marriage ceremonies, and (b¥

the certificate was issued at that time or
within a reasonable time thereafter;

2. Original Action of Commisaion:
Approved.

(: 3. Acu;gg of State Bar Committee:

Approved in substance; suggests form be changed
as follows:

{18) Certificate of Marriage. Subject to
Rule 64 a certilicate that tﬁé maker thereof per-
formed a marriage ceremony, to prove the truth
of the recitals thereof, if the judge finds that:

{a) the maker of the certificate was,
at the time and place certified as:
the time and place of the marriage,
authorized by law to perform marriage
ceremonies, and

(b} the certificate was issued at that
time or within a reasonable time
thereafter.

L. Action of Commission 7/19/58:

Approved as redrafted by State Bar Committee.
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Revised
July 15, 1958

Suhdivision (19}, Rule 63

As proposed:

{19) Records of Dociments Affecting an
Intereat in Property. Subject to Ruie 54
the ofiicial recerd of a document purporting
to establish or affect an interest in property,
to prove the content of the original recorded
document and its execution and delivery by each
person by whom it purports to have been executed,
if the judge finds that (a) the record is in fact
a record of an office of a state or ration or of
any goverrmental subdivision thereof, and (b) an
applicable statute authorized such a document to
be recorded in that office;

Action of Commission:

Approved.

Action of State Bar Committee:

Approved.
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Sutdivision (20}, Rule 63

As vropesed:

See "Action of Commission.™

Origi Acti of Commission:

Approved as proposed with modification as shown:

o X
persor gullty of a felony to prove, against
such person, any fact essential to sustain
the judgment;

Action og,StaueTEa: Committees:

Disapproved.
Action of Commission 7/19/58:

Discussed but did not take final action on recommendation
of State Bar Committes.

)
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Subdivision {21), Rule 63

1. As proposed:

(21) Judgment against Persons Entitled
to Indemnity. To prove the wrong of the
adverse party and the amount of damages
sustained by the judgment creditor, evidence
of a final judgment debtor in an action in
which he seeks to recover partial or total
indetnity or exoneration for money paid
or liability incurred by him because of
the judgment, provided the judge finds that
the judgment was rendered for damages sustained
by the judgment creditor as a result of the
wrong of the adverse party to the present
action}

2. Action of Commission:
Approved.

3. Action of State Bar Committee:

Disapproved in present form; Measrs. Hayes and
Patton to redraft for Committeets further
consideration. '
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(Revised 7/15/58)
Subdivision {22), Rule 63

1. As proposed:

(22) Judgment De termini bllp Interest
in Land. To prove any fact which was egsentia
to Judgment, avidence of a findl judgment

de termining the interest or lack of intersast
of the public or of & state or nation or
governmental diviasion thereof in land, if
offered by & perty in an action in which any
such fact or such interest or lack of intersst
is a material matter;

2. Action of Commission:

Approved

8. Action qf State Bar Commltiee:
Approﬁd. |
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{Revised 7/15/58)
Subdivision {23), Rule 63

l, As proposed:

(23) Statement Concerning One's Own Family
History, statament ol & matter conecarning a
declarant's own birth, marriage s divoroce,
legitimascy, relationship by blcod or marrisge,
race-ancestry or other similar fact of his
family history, even though the declarant
had no means of acquiring peraonal imowledge
of the matter declared, if the judge finds
that the declarant 1s unavailable;

2, A4ction of Gomissiop:

fpprovec.

3. Action of State Bar {’:cm:l‘l;‘bfi:

Approved




5 “~
(Revised T/28/58)
Subdivision (24), Rule 63
1. As proposed: |
{24) Statement Concerning Family Bistory of Another.
A sta concerning B, marriage, divorce, death,

legitinmacy, race-ancestry, relatimahip by blood or marriage
or other aimilar fact of the family history of a person
other than the declarsnt if the judge (a) finds that the
.Geclarant was related to the other by blood or marriage or
finds that he was otherwise so intimately sssociated

with the other's family as to be likely to bave accurate
information concerning the matter Adsclared, and made the
statement as upon informmtion received from the other or
from a person relsted by blopd or merrimgs to the ¢ther,
or as upen repute in the other's family, and (b) finds
that the declsrant is wevallsble as a witness; -

2. Qrigdnel Aotion of Commigsion:
Approved with following punctuation changes in clause (a)
to make clear that clause begimning "and made the state-
zent as wpon" does not apply to a declarant relsted by

blood or marriage: (1) inserted comma after “marrisge”;
(2) deleted camme after “"declared”.

3. Action of State Bar Dcm:l.ttee:

Approved as proposed %o be punctuated by Coumission;
suggestion made that might be even clearer if redrafted.

4. Action of Commission 7/19/58:
Approved with changes in form as follows:

{2h4) Shmmtﬂmmmmzl{ storynfnnm:har A
statement concerning the divorce, deaty,
legitimacy, race-ancestry, relationship by tlood or marriage
or other similar fact of the family history of a peraon other
thanthadnclarantifthejtﬂseﬂnﬁathatthedeclmtis
unsvailable as a witness and

{a) finds thet the declarant was related to the other
by blood or marrisge or
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Subdsvision {24), Rule 63 {continued) (Revised 7/15/%8)

b) finds that ke the declarent was ctherwvise eo
imately assoclated vwith the other's family as

to be likely to bhave accurate information concern~

ing the matter declared, and made the statement as

upon information received from the other or from a

person related by bleod or merriage to the other,.

or &8 upop repute in the other's family snd-{b)-finds

+hat-the-deelarani-ds-unavailablo-as-a-witrenss
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2.

3.

Revised

July 28, 1958

Subdivision (25), Rule 63

statement of a deci ant 5 a a statement
admissible under exceptions (23) or {24) of
this rule was made by ancther declarant,
offered as tending to prove the truth of
the matter declared by both declarants, if
the judge finds that both declarants are
unavailable as witnesses;

Or;ginal Action of gommissibg:

Approved.

Actidn of State Bar Conmittee:

Disapproved.

Action of Commission 7/19/58:

Disapproved.
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July 28, 1958
Subdivision (26}, Ruls 63

1., As _proposed:

(28) Regutat%on in Family Concerning
Family History. idence of reputation
among members of a family, 1if the reputation
concarns the birth, marriage, divorce, death,

. legitimncy, race-ancestry or other fact of
the family history of a member of the femlly
by blood or marriage;

2. QOriginal Action of Commission:

Approved,

3. Action of State ng Committee:
Approved with modification as shown:

(26) Reputation in Family Concerning Fami
History. Evidence of reputation among members of a
family, if the reputation concerns the birth, marriage,
divorce, death, legitimacy, race-ancestry or other fact
of the family history of a member of the family by
blood or marriage.

Such reputation mav he proved only by a witness
testilving to his knowledge ol Such re utation or b
entries in family pibles or O

E sher ?amlgi 500E§ or
charts Bngrav 8 on rings, o ort 1ta,
% e§g§av ngs on wrng, crypts and tombgtonesg, a

4. Action of Commission 7/19/58:

Approved as prdposed to be modified by State Bar
Committes,
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(Revised 7H5/58)

Subdivision {(27), Rule 63

1. As proposed:

{27) Reputation--Bound General

Hiato F SEOTY,. vidence of reputa=-
on in a commun as tending to ove the

truth of the matter reputed, if (a ,

reputation concerns o undarles of, or cust:om

affecting, land in the community, and the

judge rinds that the reputation, if any, arocse be-

fcre controversy, or (b) the reputation concerns

an event of genersl history of the community

or of the state or nation of which the com-

munity is & part, and the judge I'inds that tln

event was of importansce to the community,

{a) the reputation concerns the birth, marriage.

divorce, death, legitimagy, relationship by

blood or marriage, or racevancestry of e

person resident in the community at the

time of the reputation, or soms other similar

fact of his family history or of his personal

status or condition which the judge finds

likely to have been the subject of a reliable

reputation in that community;

2. al} Act of C ssion:

Approved.
3. Action of State Bar Comities:

Approved with modifiecation as shown:

{27) ation -- Boundaries, Gemeral History,
Pexily History, of reputation in & commmity
as tending to prove the truth of the matter reputed, if
(a) the reputaticn concerns bouwndaries of, or customs
affecting, land in the community, and the julge finds
that the reputation, 1If any, arocse befcre controversy,
or {b) the reputation concerns an event of general
history of the commmity or of the state or nation of
vhich the commnmity is & part, and the juidge finds that
the event was of importance to the comeumity, or (c¢) the
reputation concerns the date or fact of birth, merriage,
divorce or deathy-iegitilmey;-relatisaship-vy-blesd-or
BAYYiagey-or-rase-sncestzy of & person resident in the
cmxtm :1; t1m of the mmtm: ? »ﬁm

hiorEanily-hintoryreprofs)
status-oy-eendition-viieh-the-julge-Finde -ta-m

hoen-the-subject-sf-g-peliable- upukum‘inﬂm eemﬂn-

Bt S S S o e o e it et et et A



Revised.
July 28, 1958

Subdivision (27}, Rule 63 (cont.)

L. Action of Commission 7/19/58:

Discussed but did not take final action on modifications
proposed by State Bar Committes.

'
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Revised .
July 28, 1958

Subdivision {28), Rule 63

1. As proposed:

(28) Reputation as to Character. If a
trait of a peraon's character at a 'specified
time is material, evidence of his reputation
with reference thereto at a relevant time in
the community ‘in which he then resided or in
a group with which he then habitually asgsociated,
to prove the truth of the matter reputed;

2. Original Action of Cammission:

Approved with addition of "a person's character or"
after "If."

3. Action of State Bar Committee:

Approved as amended by Commission and with furthér
amendment to add "general"™ before "reputation."

L. Action of Commission 7/19/58:

Reaffirmed original action and added "“general®
before "reputation.®




{Revised 7,28, 58)
Subdivision {29), Rule 63

1. As proposed:
See "Action of Carmission.”

2, Originel Action of Commission:

Approved as proposed with amendment as shown:

{29) Recitals in Documents Affecting Property.
Evidence of a stetement reievant to & material
matter: {a) Contained in a deed of conveyance or
a will or other document purporting to affect an
interest in property, offered as tending to prove
the truth of the matter stated if the judge Pinds
that the matter steted would be relevant upon an
issue as to an interest in the property, and that
the dealings with the property since the statement
wag made bave not been inconsistent with the truth
of the statement; or (b} Contained in s document
or writingcfmore then 30 years old when the statement
hae been since generally Bcted Upon 88 true by persons
having sn interest in the matter provided the writer
could have been properly allowed to make Buch state-
ment as a witneas;

3. Action of State Bar Ccmmittee:

Approved as proposed to be amended by Cormission with
further modification a8 shown:

{29) Recitels in Writings Deeusents-Affaeting
Froperty, BSubject to Rule 5h, evidence of a statement
relevant to a material matier (s) contained in a deed
of conveyance or a will or other deeumsnt writ% pur-
porting to affect an interest in property, as
tending to prove the truth of the matter stated if the
Judge finds that the matier stated would be relevant
upcn an issue as to an interest in the property, and
that the dealings wiih the property since the statement
was made have not been inconaistent with the truth of
the statement or {b) contained in a deeument-s» writing
more than thirty years old when the statement has been
since generally acted upon as true by persons having an
interest in the matter, provided the writer could have
been properly allaowed to make such statemgnt as a
witness,
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Reviged

July 28, 1958

Subdivision (29}, Rule 53 {cont.)

L. Action of Commission 7/19,58:

1. Concurred in State Bar Committee proposals
for amendment of Subdivision (29).

2. Redrafted to reéd:

29) Recitals in Writings Subject to
Rule 64, evidence of a statement relevant
to a material matter,

(a) contained in a deed of conveyance
or a will or other writing purporting to
affect an interest in property, offered as
tending to prove the truth of the matter
stated if the judge finds that the matter
stated would be relevant upon an issue as
to an interest in the property, and that
the dealings with the property since the
statement was made have not been incon-~
gsistent with the truth of the statement or,

{b) contained in a writing more than
thirty years old when the statement has
been since generally acted upon as true
by persons having an interest in the matter,
provided the writer could have been properly
allowed to make such statement as a witness.

e
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C: Revised
July 28, 1958

Subdivision {30), Rule 63

1. As proposed:

(30) Commercial Lists and the Like.
Evidence of statements o% matters of interest
to persons engaged in an occupation contained
in a list, register, pericdical, or other
published compilation to prove the truth of
any relevant matter so stated if the judge
finds that the compilation is published for
use by persons engsged in that occupation and
is generally used and relied upon by them;

2. Action of Commigsion:

C s

Approved.

Action of State Bar Committee:

Disapproved as proposed; referred gubject matter
of subdivisions {30) and (37) to Messrs, Hayes,
Hoberg, Kaus and Selvin for further study and
report. Suggested study should consider, inter
alia, whether any subdivision proposed should be
made subject to Rule 6i. ' ‘
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(Revised 7/15/58)

Subdivision (31), Rule 83

l, As proposed:

(31) Learned Treatises, A published

treatise, pariodical or pamphlet on a
aubject of hiatory, sclence or art to
prove the truth of a matter atatsd therein
if the Jjudge takes §udiciael notice, or a
witness expert in the subject testifles,
that the treatlse, perlodical or pamphlet
is a rellable suthority in the subject.

2. Action of Commission:
Discussed but d1d not take final action,
3. Action of State Bar Committee:

See yeport on subdivision (30)
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Rule 64 {Revised 7/15/58)

(:' 1. As proposed:

admissible unger exceptions |13 5T, £1?). (13]
and {19) of Rule 63 shall be rezeived only if the
party offerirg such writing has delivered a copy of

it or so much therecf as mav relate to the controversy,
%o each adverse party a reasonable time before trial
unless the judge iinds that such adversge party has

not been unfairl; surprised by the failure to deliver
such copy.

2., Action of Gommission:

Hot yet considered.

3. Action of State Bar Comuitiee:

Approved with amendment to refer to subdiviaion {29).
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2.
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Rule 65 (Revisea 7/15/58)

As proposed:

See MAction of Comuisgsion.™

Action of Commission:

Approved as proposed with modification as shown:
Credibility of Declarant, Evidence of a
statement or other concuct by a declarant incon-

sistent with a statement of such declarant
received in evidence under an exception to Rule
63 is admissible for the purpose of discrediting
the declarant, though he had no opportunity to
deny or explain such inconsistent statement or
other conduct. Any other evidence tending to

ifpair or support the credibility of the declar-
ant is admissible if it would have been admis-

sible had the declarant been a witness.
3.  Action of gtate Ber Committee:

Did not take final action; referred to Messrs. Baker
and Patton to consider whether Rule should be modified as
P in Petton memcrandum on Subdivision (10) of
Rule 63, deted June 25, 1958.




(Revised 7/15/58)
Rule 66

1. As proposed:
4 statement within the scope of

Multiple Hearsavy.
an exception to Ruie 63 shall rot be inadmissible on

the ground that it includes a statement made by another
dezlsrant and is offered to prove the truth of the in-
cluded statement if such included statement itself

meets the requirements o an exception.

2. Action of Commissiont

Approved.
3. Action pf Bbaﬁe Bea: Comaittes:

Approved.




Rule 68

1. As proposed:
See "Action of Commiaaion®,

2. Action of Commisslon:

Approved as proposed with modification as showns

RULE 68, Authenticat%on of Copies of
Regcords. 4 writlng purporting 8 & oOpy
of an official record or of an entry therein,
.mpets the requlrement of authentication if
(a) the judge finds that the writing purports
to be published by authority of the nation,
state or subdivision thereof, in which the
record is kept; or {b) evidence has bsen
introduced sufficlent to warrant a finding
that the writing i1s a correct copy of the
record or entry; or (c) the office in which
the record 1s kept is within thls state or 1is
an office of the United Statea government
whethsr within or wI%ouE this state, and the
wrlting is attested as 2 correct copy of the
record or entry by e psrson purporting to be
an offiger, or a dsputy of an officer, having
the legal cuatody of the resord; or (d) if the
office 1s not within the state, or is not an
office of ths Unlted States government, )
writing s atteatsd as requlired in clause (c)
and 1s accompanied by a ocertificate that such
officer has the cuatody of the record. If ths
office In which the record is kept is within
the United States or within a territory or
insular possession subject to the dominion of
the United Statea, the certificate may be
made by a Judge of a court of record of the
district or political subdivision in which
the record 1e kept, authenticated by the seal
of the court, or may be made by any public
officer having a seal of office and having
officlial duties in the distriet or political
subdivision in which the record is kept,
authenticated by the seal of his offlice. If
the office iIn which the record ls kept ias in a
forelgn state or country, the certificate may
bs made by a secretary of an embassy or legation,
consul general, consul, vice consul, or consular
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agent or by any officer in the foreign
service of the Unlited States stationed

in the foreign state or country in which
the rescord is kept, and authenticated by ..
the seal of his office.

3, Action Northern Section:

Concurred in Commisasion action axcePt would make first
word in underlined part of {(d) "and? instead of "or",

4, Action Southaern Ssction:

Not yet considered.
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SUPPLEMENT TO MEMORANDUM SUBMITTED BY
Professor James H. Chadbourn

Summary of Sections of Part IV
of the Code of Civil Procedure to be Repealed
or Amended

REPEALED AMENDED

1850 1854(2) .
1851 1870 8;(?)
1852 1936(?
1853 1948
1870{2) - 1951
1870(3) 2016{(d)(?)
1870(4) 2049
1870(5) first sentence 2052

1870 6}

1870(7

1870(11)

1870{13)

1878

1893 last clause
1901

1905

1906

1907

1918

1919

1920{?)

1920a

1921

1922

1923

1924

1926{?)

1946(1}

1946( 2}
1946(3)(?)

1947
1953e-1953h
2047 second sentence
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NOTES ON UNIFORM RULES OF EVIDENCE RULE 62(7)

62(7) defines "unavailable as a witness,”

The following exceptions to Rule 63 require that the
declarant be "unavailable" in the sense of 62{7):

63(3) (as amended by Commission)

63(5)
63(10) (as amended by Commission)

63(23)
63{24)
63{25)
If we were to adopt 62(7)} and the foregoing subdivisions

of 63 we would change present law as follows:

1. Presently declarations against interest
geem to be admissible only if the declarant is
dead §GCP §§ 1853, 1870(4), 1946). Adoption of
63{10) {as amended by Commission) and 62(7) would
make such declarations admissible not only when
declarant is dead but also when declarant is
?naggf%?ble in any of the other senses stated

n .

Illustration: Defendant calls W and asks
re a matter adverse to W's interest. W
refuses to answer on ground of self-
incrimination. Defendant may now prove
W's out-of-court statement respecting the
matter. W is "unavailable™ because of his
claim of privilege.

2. Presently certain pedigree declarations
are admissible only if declarant is dead or
"out of the jurisdiction® (CCP §§ 1852, 1870(4),
first clause). Adoption of 63(23) (24) and (25)
plus 62(7) would make such declarations admissible
not only when declarant is dead or out of the
jurisdiction but also (for example) when declarant
is unable to testify because of physical or mental




~ ——

M b

illness, However, adoption of the Uniform
Rules of Evidence provisions indicated would
qualify the out-of-the~jurisdiction condition
presently stated in CCP § 1852. Under 62{7)
out-of -the-jurisdiction is "unavailable" only
if the judge excuses the failure to take
declarant's deposition on the basis stated

in 62(7) second paragraph.

3., 63(3) as amended by Commission plus
62(7) would create a new hearsay exception.
Unavailability is a feature of the exception.
But since the whole exception is new we have
nothing in our present law respecting the
unavailability featwure.

Evaluation:

If we are willing to accept certain hearsay declarations

of a hearsay declarant when he is unavailable because dead,
it would seem we should be willing to accept these same
declarations when declarant is ynavailable for any of the
reasons stated in 62(7). I recommend approval of 62(7) as
revised by State Bar Committee. (This revision makes no

substantive” changes but dces improve the form.}

Respectfully submitted,

James H. Chadbourn




