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AGENDaA
for Meeting of
'LAW REVISION COMMISSION
Ventura, May 16-17, 1958

Minutes of April 18-19 meeting (sent you on May 6, 1958).
Discuseion proposed dates future meetings:
June 13 and 14, July 11-12, August 8.9, Beptember 5-6,
October 3-k (Coronado)

Study No. 59 - Fobice by Pub’icetion. Repor: on orrangement with Harverd
Student Leglsinhive Repearch Sureau,

Study No. 58(L) - Codification Grand Jury Law: Outline of fubture work
Mr. Klepe will furnish memorandum). -

Study No. 52(L) - Sovereign Immmity, Preliminary report by Professor
Ven Alstyne (memorandum to be sent).

Study No. 37(L) - Claims Statutes Discussion with Professor Van Alstyne
of matters considered et last meeting (Ses Memorandwum No. L, enclosed
herewith),

Study No. 36(L) - Condemmeation Law snd Procedurs (Bee Memorandum ¥o., 9
ta be ﬂentv)u

Study No. 56(L) - Narcotics Code (See Memorandum No. 10, to be gent),

Study No. 2k - Mortgages Future Advances (See Memorandum No. 3, enclosed
berewith).

Study No. 34(L) - Uniform Rules of Evidence (See Memorandum No. 8,
encloged herewith).

Study No. 49 - Rights Unlicensed Contrector (Sce Memorandum No. 5,
enclosed herewith).

Study No. 30 - Inter-vivos Rights, Probate Code § 201.5 Property (See
Memorsndum No. 1, sent to you on May 6).

Study No. 11 - §§ 2201, 3901 of Corporations Code {See Memorandum Ne. 2,
sent to you on May 6).

Study No. 16 - Planning by Cities and Counties Not Baving Planning Commais-
slons (See Memorandum No. 6, enclosed herewith).
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MINUTES OF MERTING
of
MAY 16-17, 1958
VENIURA

Pursuant to the call of the Chairman, there was s regular meeting of
the Law Revision Commission on May 16 and 17, 1958, _at Venturs.

PRESENT: Mr. Thomas E, Stanton, Jr., Chairman.

Honorable Clark L. Bradley

Honorable Roy A. Gustafson

Mr, Charles H. Matthews

Frofessor Samuel D, Thurmen

Mr. Ralph N. Klepg, ex officio (May 16)
ABSENT: Mr. John D. Bsbbage, Vice Chairman

Honorable Jameg A. Cobey

Mr, Bert W. Levit

Mr. Stanford C. Shaw

Mr. John R. McDonough, Jr., the Executive Secretary, and Miap Louisa
R. Lindow, assistanf. Executive Becretary, were also present,

Professor Jemes H, Chadbourn of the School of Law, University of
California at Los Angelee, the research consultant of Study No. 34(L), was
present during a part of the meeting on May 16, 1958.

- Professor Arvo Van Alstyne of the School of Law, University of
California at Los Augeles, the research consultant of Studies No. 37(L) and
52(L), was present during a part of the meeting on May 17, 1958.

Messrs. Robert Ribley and Albert A. Day of the law firm of Hill,
Farrer and Burrill of lLos Angeles, the research consultant of Study No. 36(L)
were present during a part of the meeting on May 17, 1958.

The minutes of the meeting of April 18 and 19, 1958 were unanimously

approved.




{:..‘ Minutes - Regular Meeting
Vay 16-17, 1958

I. ADMINISIRATION

A. Proposed Arnouncement of Studies in Stete Bar Journal: The

Commission considered a draft of an anncuncement of studies to be published
in the State Bar Journal prepared by the Staff and distributed to Members at
the meeting {a copy of which is attached to these minutes). After the matter
was discussed the Executive Secretary wes authorigzed to request the State Bar
to publish the announcement Qubwba.ntially as drafted in the State Bar Jowrnal.
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lm.nutes - Regular Meeting
May 16-17, 1958

IY. CURRENT STUDIES

A. Study No, 2k - Mortgages for Future Adveunces: The Commission con-

sidered Memorandum No. 3, a draft prepared by the Staff of a Recommendation of
the Law Revislon Comnissicn relating to mortgages to secure future advances,
and two drafte of bills to effectuate the Commission's recommendation, one
prepared by Professor Merryman end the other prepared by the Staff. (A copy
of each of these iteme is abtached o these minutes)., After the matter was
discussed, the following changes in the dreft statute prepared by the Staff
were agreed upon:
(&) "In 21l cases" ghould be inserted st the beginning of
subsection (1),
(b} “that is" should be deleted from the parenthetical
phrase in subsection {2).
(¢} The word "necessary" should be inserted after the word
"expenditures" in subsection {1).
{@) The sequence of the three subsections should be
changed so that subsection (1) becomes subsection (3).
Subgections (2) and (3) would then be degignated as sub-
sections (1) and {2) respectively.
(e) The word "all" should be changed to "any" in the
second sentence of the next to last paragraph.
{(£) Additional wminor changes should be made,

A motion was made by Mr. Thurman and seconded by Mr. Gustafscn to

-3-




Minutes - Regular Meeting
Mey 16-17, 1958
approve the draft statute prepsred by the Steff, as amended. The motion car-

ried;

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman.

Ko:  None.

Not present: Babbage, Cobey, levit, Shaw.

A motion was made by Mr. Gustafson and seconded by Mr. Matthews to ap-
prove the proposed recommendation of the Commission relating to mortgages 4o
recure fubure advances., The motion cerried:

Aye: Bradley, Gustafeon, Matthews, Stanton, Thurman.

No: - lione

Kot presemt: Babbage, Cobey, levit, Shaw.

The Executive Becretary was directed to send the research study, the
recommendation of the Commlssion, and the draft bill to the Stete Bar for its

consideration.

-l
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Minutes - Regular Meeting
May 15-17, 1958

B. Study No. 34(L) - Uniform Fules of Pvidence: The Commission con-

sidered Memcrandum Ko. 8, a sumary compiled by the Steff of action teken

to date on verious of the Uniform Rules of Evidence by the Law Revision
Commigsicn eud the Northern and Southern Sections of the State 3er Committee
to Consider the Uniform Rules of Evidence, certein material received from the
State Bar relating to studies it has made on the subject of medical treatises
28 evidence, and memoranda prepared by Professor James H. Chadbourn on Sub-
division (31) of Rule 63 and on Rules 20, 21, and 22, £5 and 66. (These
items are attached to these minutes,

The Commission considered the recommendation of the Executive Secretary
that the Commission umdertake to complete its work on Rule 63 mnd related
Rules dealing with the hearssy rule and ita exceptions in time to present ita
recomnendations relsting to these Rules to the 1959 Sesgion of the Legislatiure.
After the matter was discussed it was agreed to approve the recomrendaticn of
the Executive Secretary. It was also egreed that the Chairman should write
Mr. Ball of this decision and should tell him that the Commission hopes to
heve the views of the State Bar on these Rules in time to consider them
before its recommendations to the Legislature are put in finel form and will
be bhappy to cooperate in any wey thet it can to this end.

Rule 63, Subdivision (31) - Learned Trestises: The Commission

deferred coneideration of Subdivision (31) of Rule 63 to a later mesting.

Rule £5 - Credibility of Declarant: After the Cozmission considered

Professor Chadbourn's memorandum a motion was made and seconded to approve
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Rule 65 as amended to read:

Evidence of a statement or other conduct by a declarant
inconeistent with & statement of such declsrant received in
evidence under an excepiion to Rule ©3 is admissible for
the purpose of discrecditing the declarent, though he had no
opportunity to deny or explaln such incongistent statement
or other conduct. Any other evidence tending to impalr ox
sepport the credibility of the declarant is admissible if
it would have been admissible had the declarant been a
witness.

The motion carried:

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman.

Ho: lMone. _

Not present: Babbage, Cobey, Levit, Shaw.

Professor Cledbourn agreed that certain revisions suggested by the
Staff should be made to his memorandum on Rule ‘65.

Rule £6 - Multiple Hearsay: A motion was made by Mr. Bradley and

. -seconded by Mr. Thuramsn to é.pprmre Rule 66 as drafted., The motion carried:

Aye: Brndley, Gustafson, Matthews, Stanton, Thurman.
No: Hone, o
Kot Present: Bebbage, Cobey, lLevit, Shaw,

Rule 20 - Evidence Generally Affecting Credibility: The Commission

considered the recommendation of Professor Chadbourn to amend the first
phrase, "Sublect to Rules 21 and 22," to reed as folicwa: "Except as& other-
wise provided in Rule 21 or 22 or in any other of these Rules.” A motion
was made and seconded to approve the amendment. The motion carried:

Aye: FEredley, Fustefson, Matihews, Stanton, Thurman,

No: None. _ :

Hot Present: Bebbage, Cobey, Levit, Shaw.

A Motion was made and seconded to'approve Rule 20 :I.ns_ofar as it
abolishes the present restrictions upon impeaching one's own witness. The

motion caerried:
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Ave: Bredley, Gustafosn, Matthews, Stanton, Thurman.
No:  None,
Wob Present: Bsbbage, Uobey, Levit, Shaw.

4 Piilon was made and seconded to approve Rule 20 insofar as it
would aboliish the present "collateral-matter' limitation with respect %o
evidence of specifie contradictions (it being noted that substantially the
same limitation ecould be applied by the court in the exercise of its dis-
cretionary power under Rule 45), The motion carried:

Aye: Bresdley, Gustafson, Matthews, Stanton, Thurman.

No:  Hone.

Not Present: Babbage, Cobey, levit, Shaw.

The Commission vnanimously approved Rule 20 Insofar as it permite
impeachmert of & witness by (1) evidence of bias and (2) on other grounds
then inconsistent statemerts, criminel convictlon and bias.

The Commisaion considered Rule 20 insofar as it permits supporting
the witness by evidence of good character, After the matter was discussed a
motion was made by Mr. Bradley and seconded by Mr. Gustafson that Rule 20
should be amended to permit such evidence to be introduced only after the
credibility of the witness had been attached. The motion carrled:

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman.

Eo:  None,

Not Present: Babbage, Cobey, Levit, Shaw.

"Rule 21 - Limitetions on Evidence of Conviction of Crime as Affect-

ing Credibility: The Commission considered impeachment by criminel reccrd in

general and certain recommendations proposed by Professor Chedbourn for the

anendment of Rule 21 .




Minutes - Regular Meeting
¥ay 16-17, 1958

In the covrse of the digcussion sgreement wes reached upon the following

principles:

‘1)

(2)

(3)

(¥

Rule 21 wae approved insofar as it (a) limits evidence of
conviction of crime to crimes involving dishonesty or false
statement and (b) permits proof of misdemeanors of such
character. |

Rule 21 should not reguire the guestioner to make & show-
ing that he has or can obtain record svidence of the
convietion of & witness unless he proposes to question

the witness initially in the presence of the jury.

Rule 21 should permit e witness to be questioned outside
the presence of the jury es to whether he has been con-
victed of en impeachment crime, even though the question
is & "shot in the dark"”, with the further provision

thet if such questioning discloses that the witness has
been convicted of & crime of m cheracter which may be
shown to irpeack him, the witness uay then be guestioned
in the presence of the jury to bring out this fact.
Argument &8 to whether a crime is cne invelving dishonesty
or false statewent must be heard cutside the presence of

the jury.

Professor Chadbourn and the Staff were requested to prepere a redraft of

Rule 21 embodying these principies for consideration by the Commission.

-8




Minutes - Regular Meeting
Moy 16-17, 1958

The Commission considered the second sentence of Rule 21 which
embolies e special rule limiting impeachment by criminal record of & defen&ant
in & o iwnal case. Beveral members were of the opinion that & wvitness and
a party to the actlon should recei‘vé similar treatment. A motlon was made
by Mr. Gustafson and seconded by ifr. Bradiey to delete the seccnd sentence
of Rule 21, The mtioﬁ did-not carry:

Aye: Bradley, Gustefson, Matthews, Stanton.

Ko: Thwman. '

Not Present: Babbage, Cobey, Levit, Shaw.

Rule 22 - Further Limitations on Admissibility of Evidence Affect-

ing Credibility: A motion was made by Mr, Gustefson and seconded by Mr.

Thurman to approve Rule 22 insofer as it gives the Judge discretion to
dispense with the reguirement of laying a foundation before a witness can be
impeached by self contredicticn. The motion carried:

Aye: Bradley, Guetafson, Matthews, Stanton, Thurman,

No:  Kore, :

Not Present: Babbage, Cobey, it, Shaw.

A motion wes made by Mr. Pradley and seconded by Mr. Matthews to
approve Rule 22 insofar as it makes admissible cpinion evidence relating to
honesty and veracity. The motion carried:

Ave: Bradley, Gustafson, Matthews, Stanton, Thurman.

No:  None.

Not Fresent: DBsbbage, Cobey, Levit, Shaw.

A motion was made by Mr. Gustafson end seconded by Mr. Matthews to
approve Dule 20 as amended and Rule 22. Rule 20 is to read:

Rule 20, Except as otherwise provided in Rules Z1 or

22, or in any other of these rules for the purpose Of
impairing or, when credibility of the witness hes been
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May 16-17, 1958

attacked, supperting the credibility of a witness,
any pvarty including the party calling him may examine

him and introduce extrinsic evidence concerning any

conduct by him and any other matter relevant upon the
iesue of eredibility.

The motion carried:

Aye: Bradley, Gustafson, Matthews, Stenton, Thurman.

No: Hone.

Not FPresent: Babbage, Cobey, Leviit, Shaw.

A motion was then mede by Mr. Gustafson and seconded by Mr. Bradley
to approve Rule 45 as far as it relates to Rules 20 and 22. The motion
carried:

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman.

No: None,
Not Present: Babbage, Cobey, Levit, Shaw.

~10=
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Mey 15-17, 1958

€. Study No, 36{L) -~ Condemnation Law and Procedure: The Comaission

considered Memorandum No. 9 (& copy of which is attached to these minutes).
The Executive Secretary reported on the May 5th meeting of the subcommittee
of the Senate Interim Judiciary Committee which he and Messrs, Day and
MeLaurin attended. After the matter was discussed it was ag;ceed that the
Commission would ettempt to adapt ite schedule to the reqﬁests of the sub-
camittee.

Messrs. Nibley and Dey reported that: (1) their study on moving
expenses ls complete except for inserting therein the reseerch consuitant's
recommendations on the various provlems discussed, and (2) the studies on
recoverable costs and allocaticn of avard 'ca.n be completed Ly QOctober.

It was agreed that in prepering its stuldies the research consultant
should include both (1) en impartial anslysis of the problems involved
and the policy considerations, pro and con, relating to their solution and

(2) its recompendations on the policy questions imvolved.

-11-
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D. Study No. 37{L) - Claims Statute: The Cormission considered

Memorandum No. 4, & Staff memorandum dated April 15, 1956, relating to
problems involved in “"dovetailing" the proposed uniform cleims statute into
existing lew , and a draft of the proposed wniform claims stetute. (a copy
of each of these items is attached to these minutes).

After the matter vas discussed it was agreed t:;_lat Professor Van
Alstyne would_ undertake a study of the problem of incorporating .the prin-
ciples expressed in the proposed uniform cleims statute into the law of this
State and meke a report of his findings and recommendations.

The €hairmen wae suthorized %o eﬁbar into a contract with Professor
Van Alstyne for the new study at an honorerium between $750 -to $1.,000, It
was agreed that this study should take pz_'eced.ence over the Sovereign Immmity

study insofar as Professor Ven Alstyne is concerned.
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Study No. 38 - Inter Vives Rights - "20Ll.5 Property”: The Com-

mission considered Memorandw Ho. 1 (& copy of which ie attached %o these

minutes), and the research study prepered by Professor Hexrold larsh, Jr.

After tbe matter was discssed Mr. Stenton expressed an opinion thei in some

aspecte 201.5 property should have the same incldents as commmnivy property.

It was agreed to consider whether 201.5 property should be treated

similarly to commmity property with respect to the following matters:

(a)

(v)

{c)

(a)

(e}

‘Monsgement and comtrol: No member mowed to treat 201.5

ﬁroperty iike community property for this pwrpose.

Rights of creditors: No member moved to treat 201.5
property like community property for this purpose.

Inter vivos transfers of personal property - gratuitous

or for value: A motion to treat 201.5 property like

community property 4id not carry:

: Bradley, Gustafaon, Matthews, Stanton.
Pags: Thurman.

Ko:  Rone.

Rot Present: Babbage, Cobey, levit, Shaw.

Inter vivos transfers of real property - gratuitous or

for value: A motion to treat 201.5 property like community
property did not carry:

Aye: Gustafson, Matthews, Stanton, Thurman.

Pags: Bradiey.

Ko: None.

Not Present: Babbage, Cobey, Levit, Shaw.

Declaration of homestead: A motion to treat 201.5 property

like community property carried:

-13-
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fve: Bradley, Custafson, Matthews, Staiton, Thumaa.
Na:  None,
Not Present: Brbbage, Cobey, Levit, Shaw.

(£ Tlvieion on ¢ivorce: A motion to treat 201.5 prapeiy

like commmity property did not carry:

Aye: Pradley, Matthews, Stanton, Thurman.
No: Gustafson.
Not Present: Bsbbsge, Cobey, Levit, Shaw.

A motion was made by Mr. Gustafson and seconded to treat "201.5
property” like commmity property in divorce cases only &8s to the losing party.
The motion did not carry:

Aye: Gustafgon
No: Bradley, Matthews, Stanton, Thurman.
Not Present: Babbege, Cobey, Levit, Shaw.
() GLft tax: A motion to treat 201.5 property like commmity
propexrty did not carry:
Aye: Bradley, Gustafson, Matthews, Stanton.
Pass: Thoxrman,
Ro: None.
Not Pragent: DBabbage, Cobey, Levit, Shaw.

A motion was mede and seconded to repeal that portion of Section 164 of
the Civil Code which purports to transform "201.5 property” into commmity
property. The motion carried:

Aye: Bradley, Gustefson, Mgtthews, Stanton, Thurman.
No: None .
Not Present: Bebbsge, Cobey, Levit, Shaw, "’

It was agreed that the research consultant should be requested to
ineiude in the study a considerstion of the rights of spouses with respect to
inter vivos transfers of 20L.5 property in the stetes in which it is acquired --

i. e,, before they come to Califorania.

“1h-




Minutes - Regular Meeting
- Mey 16-17, 1958

“R. . 80udy Noe b9 - Righfe of Unlicensed Contractor:: The Commission con-

sidered the resesrch study prepared by Profeésar James D. Sumer, Jr. and
Memorandum No. 5 (a copy of which is attached to these mdnﬁtes). After the
natter was discussed It wae agreed that cemtain sections of the study should be
nove specific, and thet certain inconsistencies should be eliminated. Further

oonsideration of this study was deferred pending its revision by the research
consultant.

-~
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May 16-17, 1959

¢. Study No. 52(L} - Sovereign Immunity: The Commission considered

Memorandum No. 7 and a preliminary report on the study éf governmental immmnity
prepared by Professor Van Alstyne (A copy of each of these items is attached
to these minutes), Professor Van Alstyne reported that after completing the
initial work of this study he had arrived gt the following tentative conclu-
pions: '

(1) The State ghould proceed conservatively in any program of abol-
ishing governmental inmunity.

{2) The present study should include a comprehensive survey of the
present statutory law imposing liability on public entities and shouid include
recommendetions to cure any m‘biguities or defects that now exist in such
statutes and to make the principles embodied in them more uniformly applicable.

(3} A factual stuldy of probable consequences showld be made before
abolition of gavermental immunity is recommended.

After the ma.t’éer was discussed the Commission expressed ita agreement

with Professor Van Alstyne end @irected him to proceed along the lines outlined

in his preliminary repoxt.

-16-
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H. Stuly ¥o. 56(L) - Narcotics Study: The Comnission considered
Memorendun No. 10 (a copy of which is attached to these minutes). ‘After the
metter was discussed, a motion was made by Mr. Matthews, seconded 'bf Mr.
Bradley, and wmanimously adopted to epprove the recommendation made in the
meimorandum, The Staff wae directed to draft and submit for approval a
Recommendation of the Commission along the lines set forth in Memorandum No.

30.

-17-




~

S

Minutes - Reguiar Meeting
May 16-17, 1958

I. Study No. 5T(L) - Iaw Releting to Bail: The Commission con-

gidered the suggestion that it contract with a deputy in Mr. Gustafson's

office to undertake this study, on the understanding that Mr. custafson would
provide considerable guldance as the study progresses. Mr. Klepe suggested

that there might be some objection to thie by Members nof the Legisla.tm'e:;

Mr. Bradley, however, expressed his opinion thet the proposal would not be
thought o’n,jectionahle.\ After the metter was discussed the Chairman and Executive
Sepretary were authorized to meke e contract on the basis discussed, at an

honcrarium between §1,200 to $31,500.

B -
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I. Study Bo. 57(L) - Law Relating to Bail: The Commission con-

sidered the suggestion that it contract with a deputy in Mr. Gustafson’s
office to underteke this study, on the understanding that Mr. Gustafson
would provide considerable guidance na the study progresses. After the
metter wes discussed the Chairman and Executive Secretary were authorized

to mske a comtrect on the basis discussed, at an honorerium between §1,200

to $1,500.
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J. Study No. 58(L) - Codification of Grand Jury Law: The Coxmission
considered the memorandum relating to this study prepared by Mr. Kleps {a
copy of which is attached to these minutes). After the matter wes discussed,
a motion was mede by Mr. Gustefson, seconded by Mr. Lhtthéws, ard unanimously
adopted to authorize Mr.l Kleps to proceed in tﬁe mannér proposed in his

memorandum,

()
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K. Study FNo. 59 - Service of Process by Publication: The Executive

Secretary reported that the Harvard Student Legislative Research Bureau has

agreed to undertake this study for the Cormission.

Regpectfully submitted,

John R. MeDonough, Jr.
Executive Secretary

=20=
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PROPOSED STATE BAR JOURNAL ANNOUNCEMENT
May 15, 1958

Pursuant to Resolution of the California
Legislature

THE CALIFCRNIA LAW REVISION COMMISSION
is now making a study. of 'the topics listed
below,’
Members of the Bench and Bar who have
comments on defects in the present law
or suggestions as to what the statutory
law of the State should contain on these
subjects are invited to communicate with
the Commission. Communications may be
addressed to:

California Law Revision Commission

School of Law

Stanford, California

1. SERVICE OF PROCESS BY
PUBLICATION. A study to determine
whether California statutes relating
to service of process by publication
should be revised in light of recent
decisions of the United States Suprene
Court.

2. RE%UIREMEHT OF WRITING ON
REPRESENT . study to
determine whether Section 1974 of the
Code of Civil Procedure should be re-

pealed or revised.

-1-
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3. ELECTION OF REMEDIES.
A study to determine whether the
doctrine of election of remedies
should be abolished in cases where
relief is sought against different
defendants.

4. SOVEREIGN IMMUNITY.
A study to determine whether the
doctrine of sovereign or govern-
mental immunity in California
should be abolished or revised.

5. CONDEMNATION. A study to
determine whether the law and pro-
cedure relating to condemnation
should be revised in order to safe-
guard the property rights of private
citizens.

6. UNIFQRM RULES OF EVIDENCE.
A study to determine whether the law
of evidence should be revised to con-
form to the Uniform Rules of Evidence
drafted by the National Conference of
Commissioners on Uniform State Laws
and approved by it at its 1953 annual
conference,

7. CLAIMS. A study to determine
whether the various provisions of law
relating to the filing of claims against
public bodies and public employees should
be made uniform and otherwise revised.

8. ATTACHMENT, CARNISHMENT, AND
EXEMPT PROPERTY. A study to determine
whether the law relating to attachment.,
garnishment, and property exempt from

execution should be revised.

9. BAIL. A study to determine
whether the laws relating to bail
should be revised.

10. ARBITRATION. A study to deter-
mine whether the Arbitration Statute
should be revised.

1l. RIGHTS OF A PUTATIVE SPOUSE.
A study to determine whether the law
relating teo the rights of a putative
spouse should be revised.

-2-




12. HABEAS CORPUS. A study
to determine whether the law respect-
ing habeas Borpus proceedings, in the
trial and appellate courts should,
for the purpose of simplification of
procedure to the end of more expedi-
tious and final determination of the
iegal questions presented, be revised.

13. ACTION FOR SUPPORT BY DIVORCED
SPOUSE, A study to determine whether a
former wife, divorced in an action in
which the court did not have personal
jurisdiction over both parties, should
be permitted to maintain an action for
support .
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May 13, 1958

To: Members of the Law Revision Commission

From: R. N, Kleps

S ey

LAWRENCE @. ALLYN
TERRY L. Baum
BARBARA C. CALAIE
VIRGINIA COKER
EEANARD CZIRSLA
KENT L. DECHAMBEAU
ROBLEY E. GEORGE
J. GouLn

CwEN K, KUNS
ERNEST H. KUNZI
RYAN M. POLSTRA
EDWARD K. PUrcaLL
RAY H. WHITAXER

Rosk Woons
DEPUTIRS

Codification of Laws Relating

~———Lo Grand Juries

A. Material Involved

The statutory provisions relating to grand juries,
including those of incidental application, are found in the
Code of Civil Procedure, the Penal Code, and the Government
Code. The sections involved are:

Code of Civil Procedure Government Code Penal Code

65.2 3060 167
190-196.1 3062 168
204-211 3073 169
238 12551 894-907
241-243 12552 915-932
28101-28158 940-945
_ 94,8973
997-998
1009
1117
1324
1326
1395

B. Proposed Dispogition

It is proposed that, generally, the statutes
which relate specifically to grand Jjuries be revised with-
out substantive change as contemplated by Resolutiona
Chapter 266, Statutes of 1957, and that they be allocated
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to the Penal Code. This would be accomplished by a
revision of Title 4 of Part 2 of the Penal Code Ycommencing
at Section 894), and would include the transfer to that
title of the statutory material in the Code of Civil Pro-~
cedure and the Government Code, with two major exceptions,
The first would be the salary provisions of the Government
Code, which are now included at Sections 28101-28158 of
that code as part of the county salary sections. It is
thought that no purpose would be Served by changing these
well-established salary provisiona. The second would be
those provisions relating to the qualifications of jurors
and the exemptions from jury duty {(C.C.P., Secs. 198, 200-
202). It is thought that these should be the same for
both trial and grand jurors and that by cross-reference
they can be kept the same.

Where the recommendation "duplicate" appears in
the attached table, it is intended either to transfer the
language applicable to grand jurors or tc rewrite the
section to separate those provisions of a section which
relate to grand jurors.

In some cases, a section deals in part with the
grand jury and in part with other bodies or officers, and
may also constitute an integral part of a larger group of
sections. In such cases,the provisions relating to grand
juries cannot be lifted out and transferred without
detracting elther from their own understandability or the
understandability of the surrounding provisions from which
they are taken. In such cases, the recommendation is that
the sections be left where they are. This applies largely
tgfindictments and the removal from office of public
officers.

The sections, & brief description of their contents,
and proposed disposition, if any, are as follows:
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Code
and Section

Code of Civil
Procedure

65.2

190

191

192

196

198

199

200-202
204

Contents

Requires superior court judge

to call jury's attention to
certain basic provisions re

nature and powers of counties

and liability of officers

First sentence which also
relates to trial juries
provides, in part: "A jury
is a body of persons tempo-
rarily selected from the
citizens of a particular
district and invested with
power to present or indict a

person for a public offense.m

Lists three kinds of juries:
grand, trial, and juries of
inquest

Defines grand jury

Fixes uniform minimum fees
for both trial and grand
Jurors

Persons competent to serve
as jurors, trial and grand

Subdivisions (b) and {c)
relate to persocns competent
or not competent to aerve as
grand jurors

Exemptions from jury duty
Estimate of needed number of

grand and trial jurors and
their selection

Dispogition

To Title 4, Pt. 2,
Pen. C.

So much of sentencs
as relates to grand
juries could be
duplicated in Pen.C.:
but in view of defi-
nition of grand Jury
in Sec. 192, recom-
mended to be trans-
ferred to Pen.C., may
be unnscessary to
make any disposi-
tion of Sec. 190.

Nonea

To Title &4, Pt, 2,
Pen. C.

Duplicate

Cross reference

To Title 4, Pt. 2,
Pen, C.

Cross reference

Duplicate
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Code
and Section

Code of Civil
Procedure
(continued)

20lb

208¢

20k4d

205

206

206a

209

210
211

238

Contents

Requires Jjury commisaloner to
furnish to Jjudges list of
persons qualified to be grand
Jurors and trial Jurorp and
authorized to make governlng
rules

Defines authority of jJury
commlasionnz to 1n3u1re into
gqualifications of "jurors,"”
apparently including both
trial and grand

Return of list of "jurors" to
Judges, and thelr selectlion
from list

Preacribes standards for list-
ing and selecting "jurors"

Separate llsts for Jjudlelal
districts or wards 1in Los
Angeles County

Specilal provisions re lists
in counties when superior
court sessions are held in
citles other than county
seats, Apparently relates
only to trial Juries

Disposition of Jury liats by
County Clerk

Term of service of jurors

Drawing of names from Jury
boxes

Compelling attendance of

and discipline absent "juror.”
Apparently applies to grand

as well as trial Jurles

Disposltion

Duplicate

Duplicate

Duplicate

Duplicate

Duplicate

If relates only to
trial Jurors, no
transfer

Duplicate

Duplicate
Duplicate

Duplicate

b e
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C

Code
and Section Contents Disposition
Code of Clvil
Procedure
{continued)
243 Drawing of Jury Duplicate
242 Drawing of Jjury Duplicate
243 "Thereafter [after selectlon To Title 4, Part 2,
pursuant to preceding actions] Pen, C.
such proceedings sahall be had
in impanellnz the grand Jury
ag are pres2clbed in part twe
of the Penal Code."
Penal Code
167 Crime of eavesdropping on Duplicate
(:- Juries, grand and trial
168 Crime of disclosure of in- Duplicate
formation or indictment before
arrest
169 Crime of disclosure by grand To Title 4, Part 2
Juror of grand Jury proceed-
ings
894-5, Formatlion of grand jury, To remain in Title
902-7 appointment of foreman, L, Part 2
selection of officers,
charge by court, delibera-
tions, retirement of
pre judlclal members from
particular cases
915-32 Powers and duties of grand To remain in Title

Juries , 4, Part 2




C

Members of the Law Revision Commission - p, 6

Code
and Sectlon Contents
Penal Code
(continued)

940 Indictment requires concur-
rence of 12 jurors; must be
endorsed "true bill," signed
by foreman

943 Listing of witnesses on the
indictment

o4y Presentation of indictment to
court by foreman

648-973 FPorm of indictment, manner of
charging certain offenses
and alleglng certain facts,
ete.
997-998 Setting aside of indictment
and resubmission to grand Jjury
1009 Amendment of and pleading to
indictment
1117 Resubmission of case to grand

jury by direction of court

2

Diasposition

This and succeeding
sections through
1117 are in Titles
5 and 6 of Pt. 2,
relating to the in-
dlctment and pro-
ceedings on the in-
dictment, These
titles, of course,
immedlately follow
Title 4 and it
would not seem
desirable that the
subjects they cover
be chopped up. Thus,

no change is recom-
mended.
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Code
and Section

Penal Code
(continued)

1324

1326

1395

Government Code

3060-3073

12551

12552

28101-28158

RNK:TG

Contents

Granting of immunity to wit-
ness in trial or before
grand jury

Issuance of subpenas for wilt-
nesses before a court or
grand Jjury

"Preliminary hearing" for
eorporation a8 prerequisite
to indlictmen: or information

Removal from office of

district, county, or city
offlcer by proceedings on
accusation filed by grand

Jury

Power of Attorney General to
direct grand jury to consider
matter he submlts to it

Power of Attorney General to
demand 1impaneling of grand

Jury

Compensation, See previous
comments in memo.

2

Disposition

Duplicate

Duplicate

Cross reference 1in
Title 4, Part 2

Sections 3060, 306
and 3073 refer
expressly to the

grand jury.
would seem,

It
how-

ever, that Secs.
3060-3073 would
remain together,
There should be
croas reference in

Penal Code
To Title &,
Pan, C.

To Title 4,
Pen, C,

Ralph N. Klepa
legislative Counsel

Part 2,

Part 2,




