1
[]
k]

Septenmber 2k,

SUMMARY OF ACTION TAKEN BY THE
CALIFORNIA LAW REVISION COMMISSION
AND THE STATE BAR CCMMITTEE TO
CONSIDER THE UNIFORM RULES OF
EVIDENCE.
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As proposged:

Rule 8

Actior of Commission:

Preliminary Ianquiry by Judee. When the quali-
fication of a person to be a witness, or the admiss-
ibility of evidence, or the existence of a privilege
is stated in these rules to be subject to a condition,
and the fulfiliment of the condition is in issue, the
issue is to be determined by the judge, and he shall
indicate to the parties which one has the burden of
producing evidence and the burden of proof on such
issue as implied by the rule under which the question
arises. The judge may hear and determine such matters
out of the presence or hearing of the jury, excepi that
on the admissibility of a confession the judge, if re-
quested, shall hear and determine the question out of
the presence and hearing of the jury. But this rule
shall not be construed to limit the right of a party
to introduce before the jury evidence relevant to
weight or credibility.

Adetion of Northern Sectiont

Not vet considered,

Action of Southern Section: {

Has not yet considered Rule itself but approved
Professor Chadbourn's proposal to add following at
end of Rule: "In the determination of the issue
aforesaid, exclusionary rules shall not apply, 3
subject, however, to Rule 45 and any valid claim
cf privilege."

Not yet considered.




C

1.

o~ —

e

Revised
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Rule 19

As proposed:!

As a prerequisite for the testimony oI a witness
on a relevant or material matter, there must

be evidence that he has personal knowledge there-
of, or experience, training or education if such
be required. Such evidence may be by the testi-
mony of the witness hinself. The judge may
reject the testimony of a witness that he
perceived a matter if he finds that no trier

of fact could reasonably believe that the
witness did perceive the matter. The judge

may receive conditionally the testimony of

the witness as to a relevant or material matter,
subject to the evidence of knowledge, experience,
training or education being later supplied in
the course of the trial.

2. Original Action of Commission:

Has not considered Rule as proposed. In connection
with consideration of opening paragraph of Rule 63,
proposed to add following paragraph to Rule 19:

As a prerequisite for evidence of the conduct
of a person reflecting his belief concerning a
material or relevant matter but not constituting
a statement as defined in 62(1), there must be
evidence that the person had at the time of his
conduct personal knowledge of such material or
relevant matter or experience, training or edu-
cation, if such be required.

Action of State Bar Committee:

Did not consider Rule itself. Disapproved amend-
ment proposed by Commission.

Action of Northern Section:

Approved First two sentences of Rule as proposed.
Disapproved last two sentences.

Action of Southern Section:

Considered Rule as proposed preliminarily and
referred to Messrs. Patton and Selvin for redraft.
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Rule 19 (cont.)

6. Action of Commission 7/19/58:

Withdrew proposed amendment of Rule 19.

Revised
July 28, 1958
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Rule 20

i, As proposed:

See Miction of Commission.”

2. Action of Commission:

Approved as proposed with modification as shown:

Bvidence Generallv Affecting Credibility.

Subiset-be-nures-sx-aR&-=< Lxcept as _ otherwise
rovided in Rules 21 and 22 or aany other of these
Rules,for the purpose of impairing or, when the
crecinility of the witness has been attacker
supporting the credibiiity of a withess, any party
jncluding the party calling him mav examine him
and introduce extrinsic evidence concerning any

conduct by him and any other matter relevant upon
the issues of credibility.

3. Action Northern Section:

Found rule acceptable in principle except for
inclusion of words "or supporting®; would limit
supporting evidence to cases where credibility
has been attacked. Referred Rule 20 to Mr., Baker
to draft an amendment or a separate rule to cover
admissibility of evidence to support the credi-
bility of a witness.

L. Action Southern Section:

Not yet considered.




Rule 21

1, As proposed:

Liml tetions on Evidence of Conviction of
Crime as Affecting Cradibi%igx. Evidence of
the conviction of & witness for a crime not
invoiving dishonesty or false statement shall
be inadmissible for the purpose of impairing
his credibillity, If the witness be the accused
in g criminal proceeding, no evidesnce of his
conviction of a erime shall be admissible for
the sole purpose of impairing his credibility
unless he has first introduced evidence ad~

missible solely for the purpose of supporting
his erediblility.

2. Action of Commission:

Discussed but final action not taken.

3, AdAetion Northern Section:

Proposed following as substitute for first
gentence:

Evidence of the conviction of & witmess
of a misdemeenor, or of a felony not
involving dishonesty or felse statement,
shall be inadmissible for the purpose

of impairing his ecredibility.

Made several suggestions for changes in second
sentence; referred to Mr. Beker to draft revision,

4, Aetion Southern Section:

Not yet considered,
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Rule 22

As propossd:

Further Limitations on Admissibility of
Evidence Affecting Credibillity. As affecting
the credibility of & witness ia) in examining
the witness as to a statement made by him in
writing lnconsistent with any part of his
teatimony it shall not be nocessary to show
or resd to him any part of the writing provided
that if the judge deems 1t feasible the time
and plaece of the writing end the name of the
peraon addressed, if any, shell be indicated
to the witness; (b) extrinasic evidence of prior
contradictory statements, whether oral or
written, made by the witness, may in the
dlsoretion of the judge be excluded unleas the
witness was so examined while testifying as
to give him an opportuni to 1dentify, explain
or deny the astatement; (¢) evidence of traits
of his character other than honesty or veracity
or their opposltes, shall be inadmissible; (d)
evidence of specific lnstances of his conduct
relevant only as tending to prove a tralt of his
character, shall be inadmissible.

2. Action of Cormisslon:

S

4,

Approved.

Action Northern Ssotlion:

Approved (a) by divided vote,

Concluded subdivision (b) unclear and referred
tc Mr, Baker to redraft for clarification.

Approved subdivision (¢} with amendment to
{nsert "reputation for"™ after "than".

Approved subdivision {(d).

Actieon Southern Section:

Not yet consldered.




Rule L5

i. As proposed:

Discretion of Judge to Exclude Admissible
Evidence. LEXcept as in these rules otherwise
provided, the judge may in his discretion exciude
evidence if he finds that its probative values is
substantially outweighed by the risk that its
admission will (a) necessitate undue consumption
of time, or {b) create substantial danger of undue
prejudice or of confusing the issues or of mislead-
ing the jury, or (c)} unfairly and harmfully surprise
a party who has not had reasonable cpportunity to
anticipate that such evidence would be offered.

2, Action of Comnigsiont:

Approved insofar as applies to Rules 20 and 22.

3. Action of Northern Section:

Not yet considered.

L. Action of Southern Sectjion:

Not vet considered.




()

l.

2.

3.

Eevised
July 15, 1958
9/2k /58

Rule 62

As propoged:

See "iction of tate Far Camiitize.”

Criginal. Action of Commission:

Approved subdivision (1)

Action of State Bar Conmittee:

a)

Approved all but paragraph numbered {6} as
proposed with modifications as shown:

Definitions. As used in Rule 63 and its ex-
ceptions and in Ruies 64, 65 and 6 she-feilewing
PHIeSs,

(1) "3Statement" means not only an oral or
written expression but also non-verbal conduct of
a person intended by him as a substitute for words
in expressing the matter stated.

{2} ™Declarant" is a person who makes a
statement.

(3) M"Perceive™ means acquire knowledge
through one's own senses.

(4) "Public Official" of a state or territory
of the United States includes an official of a
political subdivision of such state or serritory
and of a municipality.

(5) ™mState" includes the District of Columbia.

{6) ™A business" as used in exception {13)
shall include every kind of business, profession,
occupation, calling or operation of institutions,
whether carried on for profit or not.

(7) ™Unavailable as a witness" includes
situations where the witness is (a) exempted on
the ground of privilege from testifying concerning
the matter to which his statement is relevant,

L




Revised
suly 15, 1958

9/24/58
Rule 62 {cont,)

or {b} disqualified from testifying to the

matter, or (¢) dead or unable to be present to
testify at the hearing because of deash-er then
existing phvsical or mental illness, or {d) absent
bevond the jurisdiction of the court to compel
appearance by its process, or (e) absent from the
piage-of hearing besaus2 and the proponent of his
statement does not know and with diligence has
been unable to ascertain his whereabouts,

But a witress is not unavailable {a) if the
judge finds that his exemption, disqualification,
inability or absence is due to procurement or
wrongdoing of the proponent of his statement for
the pwpose of preventing the witness from attend-
ing or testifying, or to the culpable neglect of
such proponent pamrsy, or {b) if uravaiiability is
claimed under clause (d) of the preceding para-
graph and the judge finds that the deposition of
the declarant could have teen taken by the proponent
by the exercise of reasonable diligence and without
undue hardship, or expensesy-aré-that-the-prebable
imperbaree-of-the-besbineny-is-oush~as-bo-jusszfx
the-expense-of-baking-sush-depesibien.

b) Decided that the paragraph of Rule €2 numbered (6)
should be approved subject to such revision as may
be necessary to conform it to final action taken
on subdivisions (13} and {14} of Rule 63.

4. Action of Commission (9/6/58):

a) Approved as modified by State Bar Comnittee, with further
proposed modification of Subdivision {7} as shown:

(7) “Unavailable s a witness" includes situations
where the witness is (a) exempted on the ground of
privilege from testifying concerning the matter to
which his statement is relevant, or (b) disqualified
from testifying to the matter, or (c) dead or umable
%o -be present to testify at the hearing because of
then-exisbing physicel or mental illness, or {a}
absent beyond the jurisdiction of the court to compel
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Rule 62 (cont.)

e)

a)

Revised 9/24/58

appearance by its process, or (e) absent from
the hearing and the proponent of his statement
does not know and with diligence bes been unable
to ascertain his wheresbouts,

But & witness is not unavailable (a)} if the
judge finds that his exemption, disgualification,
inability or sbsence ig due to procurement or
wrongdoing of the proponent of his statement for
the purpose of preventing the witness from gttend-
ing or testifying, or fo the culpable act or
neglect of such proponent, or (b} if unevailability
is claimed under clause (d) of the preceding para-
graph and the judge finds that the deposition of
the declarsnt could have been taken by the proponent
by the exercise of reasonable diligence and without
undus hardslipy or expenss.

Gonsidered deletion of Subdivision (%) but deferred final
decision pending receipt of staff report. (See Minutes

9/6/58)

Considered modification of Subdivision (5) but deferred
final decision pending receipt of staff report. (See
Minutes 9/6/58)

Considered deletion of subsection (b) of Subdivision 7
but deferred finsl decislon pending receipt of report
from Research Consultant.

Agreed with State Bar Committee that final form of Sub-
division (6} will have to be determined after Subdivision
(13) of Rule &3 is put in final form.

N.B. The California Law Revision Commission staff
has ascertsined that the definition of "business"
in Subdivision (6) is identical with that in
C.C.P. § 1953e; hence no modification of Sub-
division (6) is necessary.

N.B. The Californis Law Revision Commission staff proposes that Sub-
division (4) be approved in the following form:

(%) "Public officer or employee" of a state or
territory of the United States includes (1) in this
State, an cfficer or employee of any county, city,
city and county, district, authority, egency or cother
political subdivision of the State and (2) in other




C Rule 62 {Cont.) Revised 9/24/58

states and in territories of the United States, an

officer or employee of any substantially equivaelent
publiec entity.

The Staff suggests that Subdivision (5) be approved in the
following form:

(5) "State" includes each of the United States
and the District of Columbia.

It would be difficult to frame a definition which would state
what other areas under the Jurisdiction of the United States in
one sense or ancther should or should not be Included. This

should be left to the courts to do in defining "territory of the
United States” where used in the Rules. '

()
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Rule 63

1. As proposed:

Hearsav Evidence Excluded--bxceptions. Evidence
of & statement which is made other than by & witness
while testifving at the hearing offered to prove the

truth of the matter stated is hearsay evidence and
inadmissible except:

2. Action of Commission:

Approved but in connection therewith reccmmended
following addition to Rule 19t

[Same as one set forth on page entitled
"Rule 19m]

3. Action of State Bar Committee:

Approved.

Note: It was the view of the State Bar Committee that
consideration should be given to the desirability of
stating affirmatively at an appropriate point in the
Rules {possibly in Rule 7) that the following kinds
of evidence are not excluded by Rule 63:

1) Extrajudicial statements not offered to prove
the truth of the matter stated.

2) MNon-verbal conduct not intended by the acter
as a substitute for words - i.e., ag a
communication.

L, Action of Comission 7/19/58:

Withdrew proposed smendment of Rule 19
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Revision
July 28, 1958

Subdivision {1), Rule 63

As proposed:

(1} Previous Statements of Persons FPresent
and Subject to Lross Lxaminatbion. statement
previously made by a person who is present at
the hearing and available for cross examination
with respect to the statement and its subject

matter, provided the statement would be admissible
if made bv declarant while testifying as a witness;

2. Originali Action of Commission:

3.

Disapproved; proposed substitute, to read:

(1} Previous Statements of Witnesses gt the
Hearing. When & person 1s a witness at the hearing,
5 statement made by him, though not made at the
hearing, is admissible to prove the truth of the
matter stated, provided the statement would have
been admissible if made by him while testifying
and provided further:

(a) The statement is inconsistent with
his testimony at the hearing and is
of fered in compliance with Rule 22, or

(b} The statement is cffered followirg an
attempt to impair his testimony as
being recently fabricated and the state-
ment is one made prior to the alleged
fabrication and is consistent with his
testimony at the hearing, or

(¢) The statement concerns a matter as to
which the witness has no present
recoliection.

hction of State Bar Committee:

Approved Commission substitute with modifications
as shown:

(1) Previous Statements of Witnesses at the
Hearing. When a person is a witness at the hearing,
5 staterent made by him, though not made at the
hearing, is admissible to prove the truth of the
matter stated, provided the statement would have -
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Subdivision (1), Rule 63 (cont.)

been admissible if made by him while testifying
and provided further:

{a) The statement is inconsistent with
his testimory at the hearing and is
offered in compliance with Rule 22, or
(b) The statement i1s offered following an
attempt to impair his testimony as being
recently fabricated or when his tegtimony
L.as heen impeached bY evidence of a prior
inconsiscent stavtement and the statement
is one made prior to the alleged faori-
cation or prior inconsistent statement
and is consistent with hls testimony at
the hearing, or
(¢} The statement concserns a matter as to
which the witness has no present recollec-
tion and is a writing which (i) was made
by the witness himse or under his cirection,
1i) was made at a time when the facts record-
ed_in the writing actuallv occurred or at such
other time when the facts recorded in the
Writine were iresh in the witnessis memory,
and (1i1) is versitied by the witness as_having

been true and correct when made.

4. Action of Commission 7/19/58:

Proposed new subsection {b) to read:

(b) The statement is offered after evidence
of a prior inconsisvent statement or
supporting a charge of recent fabrication
by the witness has been received and the
statement is one made before the alleged
inconsistent statement or fabrication and
is consistent with his testimony at the
hearing, or

Declined to accept view of State Bar Committee on
subsection {(c¢); held to original action.
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As proposed:

{2)

Revised:
July 28, 1958

Subdivision {2), Rule 63

£eidavits. Affidavits to the extent

admissible by the statutes of this State;

Original Action of Commission}

Proposed following substitute:

(2)

statutes

To the extent otherwise admissible by the
of this State:
(a) Affidavits.
(b) Depositions.
( Testimony given by a witness in a
prior trial or preliminary hearing
of the action in which it is offered.

[¢]

Action of State Bar Committee:

{a) Approved as proposed; disapproved Commission
substitute.

{b} Proposed following new subdivision 2.1

{2.1) To the extent admissible by the

gtatutes of this State:

{a) Depositions taken in the action in which
they are offered.

(b) Testimony given by a witness in a prior
trial or preliminary hearing of the action
in which it is offered.

Action of Commission 7/19/58:

Declined

to accept view of State Bar Committee that

should have separate subsection (2.1}); reaffirmed original
action with two modifications:

1.
2.

Substituted "under the law"™ for "by the statutes.”

Added "taken in the action in which they are
of fered"™ after "depositions.™
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Subdivision (3), Rule 63

As Erogosed:

(3} Depositions and Prior Testimony. Subject
to the same tations and objections as though
the declarant were testifying in person, (&)
teatimony in the form of a deposition taken in
compliance with the law of this state for use as
testimony in the trial of the actlon in which
offered, or {b) if the judge finda that the
declarant 1s unavailable as a witness at the
hearing, testimony given as a wltnhess in another
sction or in a deposition taken in compllance
with law for use a&s testimony in the trial of
another sction, when (i) the testimony 1s offersd
against & party who offered it in his own behelfl
on the former occasion, or against the succeasor
in interest of such party, or (il) the lssue 1s
such that the adverse party on the former occasion
had the right and opportunlty for cross examination
with an interest and motive similar to that which
the adverse perty has in the action in which the
testimony 1s offered;

2. Original Action of Commission:

Proposed following as substltute (part of substance
having been incorporeted in Commission substitute
for Subdivision (2):

(3) If the judge finds that the declarant is
unaveilable as a witness at the hearing and subject
to the sams limitations end objections as though
the declarant were teatifying in person, testimony
glven as s witness in enother action or in a
deposltion taken in compliance with lew in another
aetion 1s admissible in the present action when

(a) The teatimony is offered against a
perty who offered 1t in his own behalf
on the former occasion or agalnst the
successor in interest of such party, or

(b) In a civil action, the issue ia such
that the adverse party on the former
occasion had the right and opportunlty
for cross-examination with an Iinterest
gnd motive similay to that which the
adverse party has in the actlion in which-
the testimony is offered, or
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Subdivision {3}, Rule 63 (cont.) " Revised

J
{e) In a criminal action, the PTesen%}y 15, 1958

defendant wes a party to the prior
action and had the right and oppor-
tunity for cross-sxamination with
an interest and motive similar to
that which he has In the mection in
which the testimony 1s offered; '
provided, however, that testimony
given 8t a reliminary heering in
the prlior asction is not admissible,

Action of State Bar Committes:

Approved Commission substitute with modifications
as shown:

(3) Devositions and Prior Testimony in
Another Proceedins. fi-bhe-suage-rinds-baas-the
Sosianant_is-uRa¥aiiabie-B6-a-witness-ab-the
Reamipe-and SUbject to the same limltations and
chjections as though the declarant were testi~
fying in person, testimony glven under cath or

affirmatior as a witness in another aebzen
proceeding conducted by or under the suvervision
of a ocourt or other officiai agencv having the
power Lo aeternine controversies or in a depo-
Sition Laxen in compliance with law in aretker
astien such a procseding, is-admissible-in-the
present-asbier provided the judge finds that the
declarant is unavailable as a witness at the
hearing, anc when?

fa} (i) The Such testimony is offered against
a party who offered it in evidence ¢n
his own behall em-the-feormer-oseasieh
in the other proceeding or against the
successor in interest of such party, or

(b} €i1) In a civil action, the issue is such
that the adverse party er-the-fermer
seeasien in the other proceeding had the

right and opportunity for cross-examination
with an interest and motive similar to that
which the adverse party has in the aebtien

proceeding in which the testimony is offer-

ed, or

{e} (iii) In a criminal aetiem proceeding the present
defendant was a party tO the prpier-asbien

other proceeding and had the right and
opportunity for cross-examination with an
intarest and motive similar to that which

he has in the aebier proceedinz in which
the testimony is offered; provided, how-
ever, that the testimony given at a pre-

liminary hearing in the prisr-aetier other

proceeding is not admissiblie.
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Subdivision (3), Rule 63 (cont.)

L. Action of Commission 7/19/58:

Approved substitute propcsed by State Bar Committee
except that will designate subparagraphs {a), (b)
and %c} rather thar (i}, (ii} and (iii).
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Subdivision (4), Rule 63 July 28, 1958

1. As proposed:

See "Action of Commission",

2. QOriginal Action of Commission:

Approved as proposed with medifications as shown:

(4) Gontemgpranaous Statements and Statements
Admissikle on Ground of Necessity Generalily. A
atatement {a) waich the judge finds was made while
the declarant was perceiving the event or condition
which the statement narrates, describes or explalns,
or {b} which the judge finds was made while the
declarant was under the stress of a nervous excite-
ment caused by such perception, or (c) if the judme
finds that the declarant is unavailable as a witness,
a statement written or otherwiss recorded at the
time the statement was mads narrating, describing
or expilalning an event or condition which the judge
finds was made by the declarant at a time when the
metter had been recently perceived by him and while
his recollection was clear, and was made in good
falth prior to the commencement of the action;

3. Action of State Bar Commitiee:
Proposed following as substitute:

(4) Spontarecus Statements. If the declarant
is unavailabie as a witness or testifies that he does
not recall the event or condition invelved, a statement %

(2) which the judge finds was made spontaneously and
while the declarant was perceiving the event or con-
dition which the statement narrates, describes or
explains, or (b) which the judge finds purports to
state what the declarant perceived relating to an

event or condition which the statement narrates,
describes or explains, and was made spontaneously
while the declarant was under the stress of a ner-
vous excitement caused by such perception.
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Revised

Subdivision (4), Rule 63 {cont.) July 28, 1958

9/2h/58

b. Action of Commission T/19/58:

l.

(M

Did not accept State Bar Commitiee proposal 1o
add "If the declarant is unavailable as a witness
or testifies that he does not recall the event or
conditicn involved" to Subdivision (4).

Disspproved clause {a) of State Bar Committee
substitute for Uniform Rules of Evidence Sub-
division (&),

Accepted cleuse (b} of State Bar Committee sub-
stitute for Subdivision (4).

Concurred with State Bar Committee view that sub-
section {¢) of Uniform Rules of Evidence Subdivision
(L) should not be adopted in this State.
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Revisad
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Subdivision (5), Rule 83

As grgggsed:

See "Action of Cormission.”

Original Action of Cormission:

Approved as proposed with mcdification as shown:

(5) Dying Declarations. A statement by &
person wmavaifable as a witness because of his
degth if tie judge finde thet 1t was made upon
the personsl lncwledge of the declarent and that
it was mede voluntarily and in good faith and
While the declarant vas consciocus of his impending
death and believed that there was no hope of his
recovery:

Action of State Bar Committee:

Approved as modified by Commission with further
modification as shown:

{5) Dying Declarations. A statement by a
dacedent peraen—una*aiIaEIe-as-a-wi%ness-bseauae
of-his-aeath if the judge finds that it was made
upon the personal knowledge of the declarant,

under a sense of impending death, ard-that-is-wasg
made voiuntarily ang in good fai%h, and while
She-dealarant -was-eongsious~-of~hig~imponding-death

spd-balieved in the belief that there was no hope
of his recovery.

Action of Commission g:

Approved in form proposed by State Bar Committee.
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Subdivision (6} , Rule 63

-

. As propozged:

3ee YAction of State Bar Comnittes.”

24 Originel Action of Commission:

Disapproved; substituted amendment of
subdivision (7).

3. Action of State Bar Committee:

Avproved as proposed with modification as shown:

{6) Confessions. In a criminal proceeding as
against the accused, a previous statement by him
relative to the of ense charged if, and only If,
the judge finds that the accused when making the
statement was conscious and was capable of under-
standing what he said and did, and that he was not
induced to make the statement (a) under compulsion

r by inflietion or threats of infliction of suffer-
ing upon him or another, or bv prolonged interrogation

under such circumstances as to render the statement

involuntary, or (b) by threats or promises concerning

action to be taken by a public official with refer-
ence to the crime, likely to cause the accused to
rake such a statement falsely, and made by a person
wham the accused reasonably believed to have the

power or authority to execute the same, or {e¢) under

such other circumstancea that the statement was nov
free.iy anc voluntarily made;

Notes £ its meeting of July 1l and 12 in San Francisco
The State Bar Committee did not discuss specifically
whether the word 'reascnably" should be deleted from
clause (t)

Lo
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Subdivision (6), Rule 63 (comt.) Revision of 9/24/58

4. Action of Commission 9/6/58:

Proposed following as substitute for Subdivision 6:

(6} Confessions mnd Other AGmissions in Criminal Pro-
ceedings. In & eriminal proceeding, as against the accueed,
e previous statement by him relative to the offense charged,
unless the judge f£inds, pursuent to the procedwres set forth
in Rule 8, (a) that the statement was made under circumstances
likely to cause the defendant to make a false statement, or
(b) that the statement was made under such circumstances that
it is inadmissible under the Constitution of the United States
or the Constitution of this State,

)
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Svbaivision (7), Rule 63

1. As proposed:
See "Action of Comuission.”

2. QOriginal Action of Commission:

Approved as proposed with modification as shown:

(7) ConPessions and Admissions by Farties. As
againat himself a statement by & person who is a party
to the action in ais individual or a representative
capacity and il the latter, who was actiig in such
representative capacity in meking the statement. pro-
vided, hewever, that if the statement was made by the
defendant in = criurinal proceeding it shall not be
ednitted if the -udge £inds, pursuant to the procedures
set fortn 1n Rule B, that the statement vas made under
circumstances likely to cause the ocfendant to maie a
false statement.

3. Action of State Ear Committee:

Rejected modification propecsed by Commisasion
and approved as proposed in Uniform REules of
Evidence with modifications as shown:

{7) Admissions by Parties, Except as provided
in exception (&), as against himse a statement
by a person who is a party to the action in his
individual or representative capacity amé-if-she
labbery-whe-was-aebing-in~sueh-reprocentabive
eapaeiby~in~-making-the-ssabemens,

h. Action of Commission 7/19/58:

1. Deleted "and if the latter, who was acting in
such representative capacity in making the
statement”

2. Discussed but did not take final action on
other differences between the Commission and
?t?te Bar Committee viaws re form of Subdivision
7).
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Subdivision (7), Rule 63 (cont.} Revision 9,/24/58

5. Action of Commission 9/6/58:

Approved as proposed to be modified by State Bar, with
further modification of title to read: "Admissions by

Parties in Civil Actions.”




()

1.

Revised
Juily 28, 1958

Subdivision (8), Rule 63

As proncsed:

(8) Authorized and Adootivs Admissions.
As against a party, a statement (a} by a person
authorized by the party to make a statement or
statements for him concerning the subject of the
statement, or (b) of which the party with knowledge
of the content thereof has, by words or other conduct,
manifested his adoption or his belief in its truthj

Original Action of Commisgion:
Approved.

Action of State Bar Comnittee:

Appfoved with insertion of M"matter! after "subject"
in (a}.

Acticon of Commission 7/19/58:

Inserted "matter™ after Msubject™ in clause (a}.




()

Revised
: July 15, 1958
Subdivision (9), Rule 63

l. As proposed:

See "Actlon of Commission".

2, Action of Commission:

Approved as proposed with modification as shown:

(9) Vicerious Admissions. As against a party,
s statement which would be admissible if made by
the declarant at the hearing if (a) the statement
concerned & matter within the scope of an agency
or employment of the declarant for the party and
was made before the termination of such relatlion-
ship, or (b} the party and ths declarant were
participating in a plan to commit a eorime or a
civil wronz end the statement was relevant to the
plan or 1ts subject matter and was made while
the plan was in existence and before lts complete
exscution or other termination, or (¢} in a civil
action one of the 1lssues between the party an
proponent of the evidence of the statement is a
legal .iabllity of the declarant, and the statement
tends to establish thet liability;

3. Action of State Bar Committee:

Approved (a) and (c).

Disapproved (b} and proposed, in lieu therecf, the
following as subdivision 9.1:

(9.1} Admissions of Co-conspirators. After proof
by independent evidence oI the exXistence ol the con-
spiracy and that declarant and the party against whom
the statement is offered were both then parties to the
conspiracy, against his co-conspirator, the statement
of a conspirator in furtherance of the common object
of the conspirscy and prior to its termination.

4. Action of Commission 9/6/58:

Re: GState Bar Committee propossl re. statements of co-conapirators:

a) Approved in princiyple.
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Subdivision (9), Rule 63 (cont.)

b)

e)

Revision of 9/24/58

Should be incorporated in Subdivision § if
possible and requested steff to submit draft
for consideration.

Decided 1f to be 9.1 should be revised to read
as follows:

{9.1) Admissions of Co-conspirators. As
sgaingt a party, after proof by independent
evidence of the existence of the & conspiracy
and that declarant end the party against whom
the statement is offered were both then parties
to the conspiracy, against his co-conspirator,
the statement of a conspirator in furtherance
of the common object of the conspiracy and prior
to its termination, provided the statement would
be admigsible if mede by the declarant at the
hearing.

N.B. The Pollowing is the staff's suggestlion of a form in
vhich the substance of proposed Subdivision 9.1 could
be made subsection (b) of Subdivision (9}):

(b) the statement is that of a co-conspirator of

the party snd (1) the statement was made prior to
the termination of the conspiracy and in furtherance
of the coumon object thereof, and (2) the statement
is offered after or subject to proof by independent
evidence of the existence of the conspiracy and
that declarant and the party were both parties to
the conspiracy at the time the statement was made.

S



(Revised 743/58)
Subdivision (10), Rule 63

1. As proposed:
See "Action of Commission."

2. Original Actior. of Comnission:

Approved as proposed with modification as shown:

(10) Declarations against Interest. Sublect
to the limitations of exception (a), a statement
made by a declarant who is unavailable as a witness
Which the judge Tinds was at the time of the assertion
so far contrery to the declearant's pecuniary or prop-
rietary interest or so far subjected him to eivii or
criminal liability or so far rendered invalid s claim
by him against ancther or created such risk of making
him sn object of hatred, ridicule ¢r social disapproval
in the community that s reascnable man in his position
would not have made the statement unless he believed
it to be trus;

3. Action of State Par Committee:

Approved as modified by Commission with Durther modifica-
+ion as showm:

(10) Declarations Against Interest, BSubjeet-%e
the-limitations-6f-RKeepbion~Lat-a-Bsatenent-rade-hy-a
Except as egainst the accused ir a criminal proceeding,
if the the declarant whe 18 UDEVGllabDle as & Witness wRieh
end if the judge finds that the declarant had sufficient
koowledge of the subject, & statement which the judge
finds was at the time of the maserbien Staiement so rer
contrary to the declarent's pecuniary or proprietary
interest or so far subjected him to civil or criminal
1isbility or so far rendered invelid a claim by him
against ancther ew-ereated-sueh-risk-of-making-him-an
ebjeet-of-katredy-ridicule-or-seeial-disapproval-in
the-ecmmunisy that & reasonable men in his position
would not have made the stabement unless he believed
it to be true.




Revised
July 28, 1958
9/2k4/58

Subdivision {10}, Rule 63 {cont.)

L. Action of Cormission 7/19/58:

1. Approved substitubion of "statement™ for agsertion."

2. Disapproved deletion of clause re making object of
hatred, ridicule etc.

3. Discussad bus did not take final action on other
amendments proposed by State Bar Committee.

5, Action of Commission 9/6/58:

Approved proposal of State Bar Committee with modifications
as shown:

(10) Declaretions Against Interest. BSubject %o the
limitations of Bxception (D), Hkeept -ap-againsh-the-aeeused
In-a-eoriminal-prececdingy if the declarant 1s unavailable
as a witness and if the judge finds that the declarant had
gufficient knowledge of the subject, a statement which the
judge finde was at the time of the statement so far contrary
to the declarsnt's pecuniary or proprietary interest or so
far subjected him to civil or criminal liability or so far
rendered invelid & claim by him againet ancther or crested
guch risk of making him an object of hatred, ridicule or
social disapprovel in the commmnity that a reascnable man
in his poeition would not have made the statement unless
he believed it to be true.




Revised
July 15, 1958

Subdivision {11), Rule 83

1. As proposed:

{11} Voter's Statemenys. A statement DY a
voter concerning his gqualifications to vote or
the fact or content of his vote;

2. Action of Commission:

Disapproved.

3., Action of State Bar Committee:

Disapproved.
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Revised
July 15, 1658

Subdivision (12), Ruie 63

As nroposed:

(12) Statemente of Physical or Mental Condition
of Declarant. Unlsss the judge finds it was made in

bad faith, a statement of the declarartis (a) then
existing state of mind, emction cr physical sensa-
tion, including statements of irtent, plan, motive,
design, mental fesling, pain and bodily health, but
not including memory or beliel to prove the fact
ramenbared or belisved, when such a mental or
pavsical condition is in issue or is relevant o
prove or explain acts or conduct of the declarant,
or {b) previous symptems, pain or phrsical sensation,
made to a physician consulted for treatment or for
diacnosis with a view of treatment, and relevant
to an issue o declarant's bodily condition;

Actior of Commission:

Approved.

Action of State Ear Committee:

Approved; then determined to reconsider insofar as
precludes declarations relating to declarant's
donative intent at a prior time (cf, Williams v.
Xidd 170 Cal. 631). Referred to Messrs. baker,
Kaus, Kadison and Selvin for further study and
report.




Revised:
July 28, 1558
9/2k/58

Subdivision (13}, Rule 63

1. As »roposed:

(13} Busiress Fnt»ies and the Like. Writings
offered as memorania or records of acts, conditions
or events to prove the facts stated therein, if the
judge finds that they were made in the regular course of
a business at or about the time of the act, condition
or event recorded, and that the sources of information
from which made and the method and circumstances of
their preparation were such as to indicate their trust-
worthinesss;

2. Original Action of Commission:

Approved.

~ 3. Action of State Ear Comittee:

.

Disapproved; would substitute an exception embodying
the present California Business Records as Evidence
Act, subject to such textual modification as may be
necessary to conform to the Uniform Rules of Evidence.

4o Action of Commission 7/19/58:

N' B.

()

Agreed to substitute for Subdivision {13} a provision

- embodying the present California Business Records as

gvidence Act with such formal textual modifications

as may be necessary to conform it to the Uniform Rules
of Evidence.

The following (the text of present C.C.P. Section 1953f with
deletions as shown) is proposed by the Californie Law Revision
Commission staff as language to be substituted for Subdivision

(13) to accomplish the stated objective of the Commission and
the Committee:

{13) Business Records. A4 record of an act, conditicn
or event ahall, insofax-as.relevaut,-be-eompetent-evidenee
if the custodian or other gualified witness testifies to
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Subdivieion (13), Rule 63 {cont.) Revision 9/2k/58

its identity and the mode of its preparstion, anbd
if it was made in the regular course of business,
at or near the time of the act, condition or event,
and if, in the opisicn 8f the court, the Bources
of inPormation, method end time of preparation were
such a8 to justify its admission.




Ravised
9/ 24/58

Subdivision {14), Rule 63

1. As proposeg:?

See MActiorn of Commission.™

2. Original Action of Commission:

Approved as proposed with modification as shown:

(14) Absernce of Eniry in Business Records.
Evidence of the avsence of a memorandaun or
record from the memcoranda or records cf a
business cf an asserted act, event or condition,
to prove the non-occurrence of the act or event,
or the non-existence of the condition, if the
judge finds that it was the regular course of
that business to make such memcranda of ail
such acts, events or conditions at the time
thereof or within a reasonable time thereafter,
and to preserve them, and that the memoranda
and the records of the business were prepared
from such sources o. information and by such
methods as to irdicate their trustworthiness;

3, Action of State Bar Committee:

Approved as modified by Commission subject to
such btextual modification as may be necessary to
conform to subdivision {13) as eventually approved.

4o Action of Commission 7/19/58:

Reaffirmed original action and agreed to make such textual
modification as may be necessary to conform to Subdivision

{13} as eventually approved.

N. B. The follewing is proposed by the CLRC Staff as
necessary modifications in Subdivision {14) (as
previously modified) to accomplish the stated
obiective of the Commissicn and the Committee:
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Subdivision {14), Rule 63 {cont.)} Revision 9/24/58

{3k) Absence of Embry-im Business Records.
Evidence of the absence 6Z-a-HeEGFARAWN-6F-Feecrd
from the memeranda~gr records of a business of a
record of en asserted act, event or condition, to
prove the non-occurrence of the act or event, or
the non-existence of the condition, if the judge
f£inds that it was the regular course of that
business to make sueh-memerapds records of all
such acte, events or conditions &t The time
thereof or within a reascneble time thereafter,
ard to preserve them, and that ihe-memerandsa-and
the records of the business were prepered from
guch sources of informetion and by such methods
as to indicate their trustworthiness;

3. Action of State Ber Committee:

Approved ag modified by Commission subject to such
textusl modificetion as may be necessary to conform
C to subdivision {13) as eventuelly approved,

L. Action of Commission 7/19/58:

Reaffirmed original action and agreed to make such textual
modification as may be necegsary to conform to Subdivision
(13) es eventuslly spproved.




Reﬁised
July 13, 1958
9/24/58

Subdivision (15), Rule 62

-

i. As proposed:

{15} Reports and Findings of Public Officials.
Subject to Aule dL writien reports or Jindings oI
fact made by a public oificial of the United
States or of a state or territory of the United
States, if the judge finds that the making thereof
was within the scone of the duty of such official
and that it was his duty {a) to perforn the act
reported, or (b) to observe the act, condition
or even: reported, or {c¢) to investigate the facts
concerning the act, condition or event and to make
findings or draw conclusions based on such investi-
gationg

2. Action of Coumission:

(: Disapproved; requested staff to draft a new
subdivision to replace Subdivisions 15 and 15
which will embody the substance of C.C.P. § 1920.

3, Action of State Bar Committes:

Disapproved; will consider Cormission redraft.

L. Action of Commission 9/6/58:

Approved with modifications as shown:

(15) Reports and-Rindinge of Public Gffiedads
Officers and Emplovees. subject to Rule 6k, statements
of Ffacl consained in a written reports sp-findinga-of
Faes made by a puplic effiedat officer or employee of
the United States or of a state or fterritory of the
United States, if the judge finds that the making
thereof was within the scope of the duty of such
offieial officer or emplovee and that it was his duty
{a) to perform the act reported, or {b) to cbserve
the act, condition or event reported, or {c) to
investigate the facts concerning the act, condition
or event, and-Se~make-findings-er-draw-eoReIus+ORE

C: based-ea-sueh-invessigabions




Revrised
July 15, 1958
9/2L/58

Subdivision {16}, Rule 63

1. As proposed:

(16) Filed Reports, Made by Persons Exclusively
Authcrized.  Subject to Rule Bl, writings made as
a record, report or finding of faect, if the judge
finds that {a) the maker was authoriged by statute
to perform, to the exclusion of persons not so
authorized, the functions reflected in the writing,
and was required by statute to file in a designated
public orffice a written report of specified matters
relating to the performance of such functions, and
(b) the writing was made and filed as so required
by the statute;

2., Action of Commission:

Disapproved; requested staff to draft a new sub-
division to replace Subdivisions {15) and (16)
which will embody the substance of C.C.P. § 1920.

3. Action of State Bar Committee:

No final action taken; will consider new subdivision
to be prepared by Commission.

Le Action of Commission 9/6/58:

{16) Filed Reports, Made by Persons Exclusively
Avthorized. Subiect to Rule b4, writings made by
persons ovher than public cfficers or emplovees as a
record, report or rinaing of lact, i the judge finds
that {a) the maker was authorized by a statute of the
United States or of a state or territory of the United
States to periorm, to the exclusion oi persons not so
authorized, the functions reflected in the writing,
and was required by statute to file in a designated
public office a written report of specified matters
relating to the performance of such functions, and
(b) the writing was made and filed as so required by
the statute;
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Revised
July 15, 1958

Subdivision {17}, Rule 63

l. As proposed:

{17} Contert of Official Record. Subject
to Rule 6L, (a) if meeting the requirements
of authentication under Rule 58, to prove the
content of the record, a writing purporting
to be a copy of an official record or of an
entrv therein, {b) to prove the absence of a
record in a specified office, a writing mace
by the official custodian of the official
records of the office, reciting diligent
search and failure vo find such record;

2. Action of Commission:

Approved.

3, Action of State Rar Committee:

Approved on understanding that Rule 68 will be
amended as proposed by Professor Chadbourn (Re
latter, believes amendment to Rule 68{d) should
read "and is not an office of the United States
Government.')
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Revised:
July 28, 1958

Subdivision {18), Rule 63

1. As proposed:

(18) Certificate of Marriage. Subject to

Rule 64 certificates that the maker thereof
performed a marriage ceremony to prove the
truth of the recitals thereof, if the judge
f£inds that {a) the maker of the certificate

at the time and place certified as the time

and place of the marriage was authorized b

law to perform marriage ceremonies, and (b

the certificate was issued at that time or
within a reasonable time thereafter;

2. Original Actiom of Commission:

Approved.

3. Action of State Bar Committee:

Approved in substance; suggests form be changed
as follows:

{18) Certificate of Marriage. Subject to
Rule 64 a certificate that the maker thereof per-
formed a marriage ceremony, to prove the truth
of the recitals thereof, if the judge finds that:

{a) the maker of the certificate was,
at the time and place certified as
the time and place of the marriage,
authorized by law to perform marriage
ceremonies, and

{b) the certificate was issued at that
time or within a reasonable time
thereafter.

L. Action of Commission 7/19/58:

Approved as redrafted by State Bar Committee.
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1.

2.

3.

Revised
July 15, 1958

Subdivision {19}, Rule 63

As proposed:

{19} Records of Dociments Affecting an
Interest in Propertv. Sub,ect to Rule Ok

the official record of a document purporting

to establish or affect an interest in property,
to prove the content of the original recorded
docunient and its execution and delivery by each
person by whom it purports to have been executed,
if the judge finds that {a) the record is in fact
a record of an office of a state or nation or of
any goverrmental subdivision thereof, and (b) an
applicable statute authorized such a document to
be recorded in that officej

Acticon of Cormission:

Approved.

Action of Stata Bar Committee:

Approved.
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1.

3.

L.

Revised
July 28, 1958

9-24-58
Subdivision (20}, Rule 63

As proposed:

See Miction of Commission.™

Original Action of Commission:

Approved as proposed with modification as shown:

{20} Judgment of Frevious Conviction.
Evidence of a %lu&I Judgment adjudging a
person guilty of a felony to prove, against
such person, any fact essential to sustaln

The judgment;

Action of State Bar Committee:d

Disapproved.

Action of Commission 7/19/58:

Discussed but did not take final action on recommendation
of State Bar Commitiee,

Action of CormmissZon 9/6/58:

Approved as proposed with modifications as shown:
{20) Judgment of Frevious Conviction.
Sutject to Ruie ol, evzaence of a final judgment
adudging a person guilty of a felony to prove,
a?alnst such person, any fact essential to sustain
the judgment unless such fact is admitted;




Revised
July 15, 1958

Subdivision (21), Rule 63

1. As proposed:

(21) Judgment against Persons Entitled
to Indemnity, <O prove the wrong of the
adverse party and the amount of damages
sustained by the judgment creditor, evidence
of a final judgment debtor in an action in
which he seexs to recover partial or total
indemnity or sxcneration for money paid
cr liability incurred by him because of
the judgment, provided the judge finds that
the 3udgment was rendered for damages sustained
by the jufgment creditor as a result of the
wrong oS the adverse pariy to the present
action;

2. Action of Coummission:

Approved.

3. Action of State Par Committee:

Cisapproved in present form; Messrs. Hayes and
Patton to redraft for Committee’s further
consigeraticn.




{Revised 7/15/58)
Subdivision (22}, Rule 63

1, As yroposed:

(22) Judgment Determining Public Interest

in Land. To prove any fact which was essentisal
to the judgment, evidence of & final judgment
determining the interest or lack of interest
of the public or of a state or nation or
governmental division thereof in land, if
offered by & party in an sction in which any
such fact or such interest or lack of interest
is a materisl matter;

2. Actlon of Commission:

Approved

a. Actlion of State Bar Commltiee:

Approved.
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(Revised T7/15/58)
Subdivision (23), Rule 63

1, Aa proposed:

(23) Statement Concerning One's Own Family

History. A statement of a matter concerning a
eclarant's own birth, marrlage, divorce,

legl timacy, relationship by blood or marriage,

race~ancestry or other simllar fgot of his

family history, even though the declarant

had no means of acquiring perscnal knowledge

of the mattsr declared, if the judge finds

thet the declarant 1s unavailable;

2. Action of Commission:

Approvec.

3. Action of State Bar CQmmittSE:

Approved




L.

2.

-

3.

Lo
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(Revised 7/28/58)
Subdivieion {2k), Rule 63

As proposed:

{24} Statement Concerning Family History of Another.
A statement concerning the birth, marriage, divorce, death,
legitimacy, race-ancestry, relationship by blood or marriage
or other similar fact of the family history of a person
other than the declarant if the judge (a) finds that the
declerant was related to the sther by blood or marriage or
finds that he was otherwise so intimately assoclated
with the other's family as to be likely to have accurate
information concerning the matter declared, and made the
statement as upon information received frop the other or
from a persop related by blqod or merriage to the cther,
or as upon repute in the other's femily, and (b) finds
that the declarant is wnavaileble ss e witness;

Original Action of Commissidn:

Approved with following punctuation changes in clause {a)
to make clear that clause beginning "and made the state-
ment a8 upon" does not aprly tc a declarant related by
blood or marriage: (1) inserted comma after "marriage”;
(2) deleted comms after "declared".

Actlion of State Bar Commitiee:

Approved as proposed to be punctuated by Commission;
suggestion mede that might be even cleerer 1f redrafted,

Action of ﬁf_lgnimis.éion. 7/19/58:

Approved with changes in form as follows:

(24) Statement Concerning Family History of Ancther. A
statement concerning the birth, marriage, divorce, death,
legitimacy, race-ancestry, relationship by blood or marriage
or other simllar fact of the family history of a persom other
than the declerant if the juldge finds that the dgg}g&nt is
unavailable as & witness and

{(a) f£inds that the declarant was related to fbhe other
by blood or marrlage or




-Bubd.ivision (2%), Rule 63 (continued) (Revised 7/15/58)

b) finds that ke the declarant was otherwise so
intimately associated with the other's feamily as

to be likely to heve accurate informetion concern-
ing the matter declared, and made the statement as
upon information received from the other or from a
person related by blood or marriage to the other,

or as upen repute in the other's family ard-{b}-£inds
that-the-deelarant-is-unavailable-as-a-witnesss




1.

2.

L.

Revised
July 28, 1958

Subdivision (25), Rule 63

As proposed:

(25) Statement Concerning Family History
Based on Statement of Another Declarant.
statement of a declarant that a statement
admissible under exceptions (23) or {(24) of
this rule was made by another declarant,
offered as tending to prove the truth of
the matter declared by both declarants, if
the judge finds that both declarants are
unavailable as witnesses;

Original Action of Commission:

Approved.

Action of State Bar Committee!

Disapproved.

Action of Commission 7/19/58:

Disapproved.
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Revised

July 28, 1958
Subdivision (26), Rule 63

1, As proposed:

{26) Reputation in Family Concerni
Family HisEEﬁI. Evidence of rseputation
among members of a family, if the reputation
concerne the birth, marriage, dlivorce, death,
legitimacy, race-ancestry or other fact of
the family history of a member of the family
by blood or marrilage;

2. Original Action of Commission:
Approved,

3. action of State Bar Committee:
Approved with modification as shown:

(26) Reputation in Family Concerning Famil
History. Evidence of reputation among members of &
family, if the reputation concerns the birth, marriage,
divorce, death, legitimacy, race-ancestry or other fact
of the family history of a member of the family by
blood or marriage.

Such reputation may be proved only by a witness
testifzi%g to his EnowIeEge of such reEutation or Ez
entries 1n y dibles or other fam ¥ Q0OK3_or
charts, by engravings on rines am ortraits
by engravings on urns, orypts and tambstones, and

the like.

L. Action of Commission 7/19/58:

Approved as proposed to be modified by State Bar
Committee.




~ -
(Revised T/3/58)

Subdivision (27), Rule 63

l, As proposed:

(27) Reputation-~Boundsries, General
History, Famiiz ﬁistorx. Evidenos of reputa-
tion in & community as tending to prove the
truth of the matter reputed, if (a) the
reputation concerns to undaries of, or customs
affacting, land in the community, and the
judge finds that the reputation, if eny, arose be-
fore controversy, or (b} the reputation concerns
an event of genersal hiastory of the community
or of the state or nation of which the com-
munity %8s & part, and the judge finds that the
svent was of importance to thes community, or
(e) the reputatlion conecerns the dirth, marriage,
divorce, death, legitimagy, relationship dy
blood or marriaege, or race-ancestry of a
person resident in the communlty at the
time of the reputation, or some other similar
fact of his family history or of hls personal
status or condlition which the judge finds
likely to have been ths subject of a relliebls
reputation in that communi ty;

2. Original Action of Commission:
Approved.

3. Action of State Bar Committee:

Approved with modification as sghown:

(27) Reputation -- Poundaries, General History,
Femily History. Lvidence ol reput&tion in & conmunity
as tending to prove the truth of the mmtter reputed, if
(a) the reputation concerns bounderies of, or customs
affecting, lend in the commumnity, and the judge finds
that the reputation, if any, arose before controversy,
or (b} the reputetion concerns an event of general
history of the community or of the state or nation of
which the comunity is & part, and the judge £inds that
the event was of importence to the commmity, or {e¢) the
reputation concerns the date or fact of birth, marrisge,
divorce or deathy-legitimaey,-reiationship-by-bleoed-er
mapriagey-or-rase-aneest¥y of a person residept in the
community st the time of the reputation; ey-seme-ecther
similaw-faet-of -hip-Family-hisbowy-oy-ef-his-parsenal
status-oF -eandition-yvhieh-the- judgeFipdp-1ikely-sp-have
hean-the-subieet -of-a-relinble-pepubationrin-that-comunitys




Revised
July. 28, 1958
9/24/58

Subdivision {27}, Rule 63 {cont.)

L. Action of Commission 7/19/58:

Discussed but did not take final action on modifications
proposed by State Bar Committee.

5. Action of Commission 9/6/58:

Approved as modified by State Bar Committee.
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3.

b

e

Revised
July 28, 1958

Subdivision (28), Rule 63

As proposed:

(28) Reputation as to Character. If a
trait of a person's character at a specified
time is material, evidence of his reputation
with reference thereto at a relevant time in
the community in which he then resided or in
a group with which he then habitually associated,
to prove the truth of the matter reputed;

Original Action of Commission:

Approved with addition of “a person's character or"

after "If."

Action of State Bar Committee:

Approved as amended by Commission and with further
amendment to add "general" before "reputation.™

Action of Commissior 7/19/58:

Reaffirmed original action and added “general"
before "“reputation.”
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(Revised 7,28 58)
Subdivision {29), Rule 63

1. As proposed:
See "Action of Commission."

2. Original Action of Commission:

Approved as proposed with amendment as showm:

(29) Recitale in Documents Affecting Property.
Evidence of a statement relevant to & material
matter: (a) Contained in a deed of conveyance or
a will or other document purporting to affect an
interest in property, offered as tending to prove
the truth of the matter stated if the judge finds
that the matter stated would be relevant upon an
ispue as to an interest in the property, and that
the dealings with the property since the statement
wes made have not been inconsistent with the truth
of the statement; or (b) Contained in a document
or writing more then 30 years old when the stetement
has been since generally acted upon as true by persons
having an interest in Lhe matter provided the writer
could have been properly allowed 1o make such state-
ment as a witness;

3. Actlion of State Rar Committee:

Approved as propcsed to be amended by Cermissicn with
further modification as showm:

{29) Recitels in Writings Decumerts-Affecting
Proparty. Subject to Rule 54, evidence of a statement
relevant to a material matter (a) contained in a deed
of conveyance or a will or other dseuwment writing pur-
porting to affect an interest in property, offered as
tending to prove the truth of the metter stated if the
Judge finds that the matter stated would te relevant
upon an issue as to an interest in the property, and
thet the dealings with the property since the statement
was pade have not teen inconsisgtent with the truth of
the stetement or {b) contained in & deeument-av writing
more than thirty years old when the statement has been
since generally acted upcon as true by perscns heving an
interest in the mstter, provided the writer could have
been properly sllowed to make such statement as a
witness.

o
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Revised
July 28, 1958

Subdivision {29}, Rule 53 (cont.)

. Action of Commission 7/19/58:

1.

2.

Concurred in State Bar Committee proposals
for amendment of Subdivision {29).

Redrafted to read:

20} Recitals in Writings Subject to
Rule 6k, eVIUSNCH oI § stavement relevant
to a material matter, ,

{a) contained in a deed of conveyance
or a will or other writing purporting to
affect an interest in property, offered as
tending to prove the truth of the matter
stated if the judge finds that the matter
stated would be relevant upon an issue as
to an interest in the property, and that
the dealings with the property since the
statement was made have not been incon-
sistent with the truth of the statement or,

: (b} contained in a writing more than
thirty years old when the statement has

been since generally acted upon as true

by persons having an interest in the matter,
provided the writer could have been properly
allowed to make such statement as a witness.




C

s ot

Revised
July 28, 1958

Subdivision (30), Rule 63

As proposed:

(30} Commercial Lists and the Like.
Evidence of statements oif matters of interest
to persons engaged in an occupation contained
in a list, register, periodical, or other
published compilation to prove the truth of
any relevant matter so stated if the judge
finds that the compilation is published for
use by persons engaged in that occupation and
is generally used and relied upon by them;

Action of Commission:

Apvroved.

Action of State Bar Committee:

Disapproved as proposed; referred subject matter
of subdivisions (30) and (37) to Messrs. Hayes,
Hoberg, Kaus and Selvin for further study and
report. Suggested study should consider, inter
alia, whether any subdivision proposed should be

_made subject to Rule &k.
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T {Reviged 7/15/58)

Subdiviaion {31}, Rule 63

l, As proposed:

(31) Learned Treatises. A published
treatise, periodical or pamphlet on a
subject of history, science or art to.
prove the truth of a matter stated therein
1f the judge takes Jjudleial notice, or a
witneas expert in the subject testifles,
that the treatise, periodical or pamphlet
is a reliable authority in the subject.

2, Action of Commlaslon:

Discussed but did not take finel action,

3, Action of State Bar Committee:

See report on subdiviseion {30)

-
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Rule 64 (Revised 7/15/58)
9/24/58

<: l. As proposed:

‘Discretion of Judze under Exceptions !15!, 5161,
{17), and (19) to Exclude Evidence, Any writing
admissible under exceptions 15}, (16), (17}, (18),
and {19} of Rule 63 shall be received only if the
varty offering such writing has delivered a copy of
it or so much therecof as mav relate to the controversy,
to each adverse party a reasonable time before trial
unless the judge finds that such adverse party has
not been unfairly surprised by the failure to deliver
such copy.

2. Action of Commission:

Not yet considered.

3. Action of Stete Bar Committee:

Approved with amendmemt to refer to subdivision (29).

L. Action of Commission 9/6/58:

- Approved as modified with further amendment to refer o
(: Subdivision {20} and proposed amendment to make clear
that does not affect discovery powers conferred by
1957 legislation.
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Rule 65 (Reviged 7/15/58)

As proposed:

See "Action of Commission.®

Action of Commission:

Approved as proposed with modification as shown:

Credibility.of Declaraat. Bvidence of a
statement or other conduct by a declarant incon-
sistent with a statement of such declarant
received in evidence under an exception to Rule
43 is admissible for the purpcose of discrediting
the declaraat, though he had no opportunity to
deny or explain such inconsistent statement or
other conduct. Any other evidence tending to
TMpair or support the credibility of the declar-
ant is admissible if it would have been admis-

sible had tha declarant been a witness.

Action of gtate Bar Commlttee:

o

Did not take finzl actlon; refayrred to Messrs. Baier
and Patton to consider whether Rule ehould be modified as
proposed in Patton memorandum on Subdivision (10) of
Rule €3, dated June 25, 1958.
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1.

2.

(Revised 7/15/58)
Rule 66

As proposed:

Multiple Hearsay. A4 statement within the scope of
an excepsion to Rule 63 shall not be inadmissible on
the ground that it includes a statement made by another
declarant and is offered to prove the truth of the in-
cluded statement if such included statement itself
meets the requirements oi an exception.

Action of Commission:

Approved.

Action of State Ear Ccumittee:

Aporoved.




Rule 68

1. As proposed:
See "Action of Commission",

2. Action of Commliagsion:

Approved as proposed with modification as shown:

RULE 68, Authentication of Coples of
Records, A writing purporting to be a copy
of an offlcial record or of an entry therein,
meets the requirement of authentication If :
{a) the judge finds that the writing purports :
to be published by authority of the natlon,
state or subdivision thereof, in which the
record is kept; or (b) evidence has been
Introduced sufficlent to warrant a finding ;
that the writing ls a correct copy of the ;
record or sntry; or {(¢) the office in which
the record is kept is within this state or is
an office of the United States governmani
whether within or wilithout this state, and the
writing 1a attested as a correct copy of the
record or entry by m person purporting to be
an officer, or a deruty of an officer, having
the legal cuastody of the record; or {(d) if the
offlce 18 not within the state, or is not an
office of the United States government, the
writing 18 attested as reguired in clause (c)
and is socompenied by a certificate that such
officer has the cuatody of the record., If ths
office in which the record 1s kept is within
the United States or within & territory or
insular posssasion subject to the dominlon of
the United States, the certificate mey be
made by a judge of a court of record of the
district or political subdivision Iin which
the record is kept, authenticated by the seal
of the court, or may be made by any public :
officer having a seal of office and heving %
officlal duties in the dlstrict or political ?
subdivision in which the record is kept,
authenticated by the seal of hls office, If
the office in which the record is kept is in a
foreign states or country, the certificate may
be made by a secretary of an embassy or legation,
consul general, consul, vice consul, or oconsular




agent or by any officer in the foreign
service of the United States stationed
in the foreign state or country in which
the record is kept, and authenticated by
the seal of his office.

3. Action Northern Sectlon:

Concurred in Commission sctlon except would meke firat
word in underlined pert of {d) “and" inatead of "or®,

4, Action Southsrn Sectlon:

Not yet considered.
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fule 69 September 24, 1958

l, As proposed:

RULE 69. Certificate of Lack of Record. A

writing admissible under exception {T7)(b) of Rule

63 is authenticated in the same manner as is provided
in clause (c) or {d) of Rule €8.

2. Action of Commission:

No final action taken; requested Professor Chadbourne
to redraft Rule 69.




