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May 14, 1958
{Revised 7/15/58)

SUMMARY OF ACTION TAKEN ON VARIOQUS
OF THE UNIFORM RULES OF EVIDENCE
BY LAW REVISION COMMISSION AND
NORTHERN AND SOUTHERN SECTIONS

OF STATE BAR COMMITTEE TO STUDY
UKIFORM RULES OF EVIDENCE.
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2.

3.

L.

Rule 8

As proposed:

Preliminary Inguiry by Judge. When the quali-
fication of a person to be a witness, or the admiss-
ibility of evidence, or the existence of a privilege -
is stated in these rules to be subject %o a condition,
and the fulfiliment of *he condition is in issue, the
issue is to be determined by the judge, and he shall
indicate to the parties which one has the burden of
producing evidence and the burden of proof om such
issue as implied by the rule under which the question
arises. The judge may hear and debermine such matters
out of the presence or hearing of the jury, except that
on the admissibility of a confession the judge, if re-
quested, shall hear and determine the question out of
the presence and hearing of the jury. But this rule
shall not be construed to limit the right of a party
to introduce before the jury evidence relevant to
weight or credibility.

Action of Commission:

Not yet considered.

Action of Northern Section:

Has not yet considered Rule itself but approved
Professor Chadbourn'!s proposal to add following at
end of Rule: "In the determination of the issue
aforesaid, exclusionary rules shall not apply,
subject, however, to Rule 45 and any valid claim
of privilege.m

Action of Southern Section:

Not yet considered.
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Rule 19

As proposed:

Prerequisites_of Knowledge and Experience.
As a prerequisite for the testimony or a witness
on a relevant or material matter, there must
be evidence that he has personal knowledge there-
of, or experience, training or education if such
be required. Such evidence may be by the testi-
mony of the witness himself. The judge may
reject the testimony of a witness that he
perceived a matter if he finds that no trier
of fact could reasonably believe that the
witness did perceive the matter. The judge
may receive conditionally the testimony of
the witness as to a relevant or material matter,
subject to the evidence of knowledge, experience,
training or education being later supplied in
the course of the trial.

Action of Commissiont

Has not considered Rule as proposed. In connection
with consideration of opening paragraph of Rule 63,
proposed to add following paragraph to Rule 19:

As a prerequisite for evidence of the conduct

of a person reflecting his belief concerning a
material or relevant matter but not constituting
a statement as defined in 62(1), there must be
evidence that the person had at the time of his
conduct personal knowledge of such material or
relevant matter or experience, training or edu-
cation, if such be required.

Action of State Bar Ccmmittee:

Did not considsr Rule itself. Disapproved amend-
ment proposed by Commission.

Action of Northern Section:

Approved first two sentences of Rule as proposed.
Disapproved last two sentences.

Action of Southern Section:

Considered Rule as proposed preliminarily and
referred to Messrs. Patton and Selvin for redraft.
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Rule 20

As proposed:

See M"Action.ef Commission.”

Action of Gommission:

Approved as proposed with modification as shown:

Evidence Generallv Affecting Credibility.

Subjeeb~56-Rutes- xcept_as otherwise
rovicded in Rules 21 and 22 or any other or these
uies,for the purpose of imMpairing or, when the
credibility of the witness has been attacke
supporting the credibilisy ol a witness, any party
ineluding the party calling him may examine him
and introduce extrinsic evidence concerning any
conduct by him and any other matter relevant upon
the issues of credibility.

Action Northern Section:

Found rule acceptable in principle except for
inclusion of words %or supporting"”; would limit
supporting evidence to cases where credibility
has been attacked. Referred Rule 20 to Mr., Baker
to draft an amendment or a separate rule to cover
admissibility of evidence to support the credi-
bility of a witness,

Action Southern Section:

Not yet considered.
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Rule 21

As proposed:

Limi tations on Evidence of Conviction of
Crime ag Affecting Credibility. Kvidence of
e conviction of & witness for a crime not
Involving dishonesty or false statement shell
be inadmiassible for the purpose of impairing
his credibility. If the witness be the accused

in a criminel proceeding, no evidsnce of his

conviction of a crime shall be admissible for
the sole purpose of impairing his credibility
unless he has first introduced evidence ad-

migsible solely for the purpcse of supporting
his credibility, '

Aetion of Commission:

Discussed but final action not taken.

Action Horthern Ssction:

Proposed following as substltute for first
sentence:

Evidence of the conviction of & witness
of & misdemeanor, or of a felony not
Involving dishonesty or false atatement,
shall be inadmissible for the purpose

of impeiring his credibllity.

Made several suggestions for changes in second
ssentence; referred to Mr, Baker to draft revision,

Action Southern Ssction:

Not yet conalderad.
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Rule 22

As proposed:

Further Limitations on Admissibillty of
Evidence Alfecting Credibillty. A4S afieoting
the credibility of a witness (a) in examining
the witness as to a statement made by him in
writing inconsistent with any part of hls
testimony it shall not be necessary to show
or read to him any part of the wrlting provided
that 1f the judge deems 1t feaslble the time
and place of the wrlting and the nams of the
person addressed, if any, shall be indicated
to the witness; (b} extrinsiec evidence of prior
contradictory statements, whether oral or
wrltten, made by the witness, may in the
discretion of ths judge be excluded unless the
witness was so examined while testifying as
to give him an opportunity to ldentify, explain
or deny the atatement; (cg evidence of traits
of hls character other than honesty or veracity
or their opposites, shall be inadmissible; (d)
evidence of specific lnatances of his conduct
relevant only as tending to prove a tralt of his
character, shall be inadmissible,

Action of Commission:

Approved.

Action Northern Ssction:

Approved {a) by divided votas,

Concluded subdivision (b) unclear and referred
to ¥r, Baker to redrsaft for clarification.

Approved subdivision (c) with amendment to
inasert "reputation for" after "than".

Approved subdivision (d).

Aetion Southern Section:

Not yet considered,
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Rule 45

A5 proposed:

Discretion of Judge to Exclude Admissible
Evidence. ExXcept as in these rules otherwise
provided, the judge mav in his discretion exclude
evidence if he finds that its probative value is
substantially ocutweighed by the risk that its
admission wigl fa) necessitate undue consumption
of time, or (b} create substantial danger of undue
prejudice or of confusing the issues or of mislead-
ing the jury, or (c¢) unfairly and harmfully swrprise
a party who has not had reasonable opportunity to
anticipate that such evidence would bs offered.

Action of Commission::

Approved insofar as applies to Rules 20 and 22,

Action of Northern Section:

Not yet considered.

Action of Southern Section:

Kot yet considered.
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Rule 62

1. As proposed:

See "Action of Northern Section.™

2., Action of Commission:

Not yel considered except that has approved
subdivision (1).

3. Action of State Bar Committee:

a} Approved all but paragraph numbered (6) as
proposed with modifications as shown:

Definitions. As used in Rule 63 and its ex-
cegtions and in Rules 64, 85 and 66 the-Ffellewing
Pules,

{1) ™"Statement™ means not only an oral or
itten expression but also non-verbal conduct of
a person intended by him as a substitute for words
in expressing the matter stated.

{2} ™Declarant" is a person who makes a
statement.

{3) "Perceive™ means acquire knowledge
through one's own senses.

(4) ™"Public Official™ of a state or territory
of the United States includes an official of a
poiitical subdivision of such state or territory
and of a municivality.

(5) "Stateh includes the District of Columbia,

(6} ™A business™ as used in exception {13)
shall include every kind of business, profession,
occupation, calling or operation of institutions,
whether carried on for profit or not.

(7) '"Unavailable as a witness™ includes
situations where the witness is {a) exsmpted on
the ground of privilege from testifying concerning
the matter to which his statement is relevant,
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Rule 62 (cont.)

b)

or (b} disqualified from testifying to the

matter, or {c} dead or unable to be present to
testify at the hearing because of deash-er then
existing physical or mental illness, or (d) absent
beyond the jurisdiction of the court to compel
appearance by its process, or (e) absent from the
paee~of hearing beeause and the proponent of his
statement does not know and with diligence has
been unable to ascertain his whereabouts,

But a witness is not unavailable {a) if the
Jjudge finds that his exemption, disqualification,
irgbllity or absence is due to procurement or
wrongdoing of the proponent of his statemant for
the purpose of preventing the witness from attend-
ing or testifying, or to the culpable neglect of
such proponent parsy, or (b) if unavailability is
claimed under clause (d) of the preceding para-
graph and the judge finds that the deposition of
the declarant could have been taken by the proponent

by the exercise of reascnable diligence and without
undue hardship, or expensej-and-that-the-prebable
tmpertanee-ef-tho-besbiRony-is-sush-as-66~Jussify
the-expeonse~of-baking-ouoh-depesibieon.

Decided that the paragraph of Rule 62 numbered (6)
should be approved subject to such revision as may
be necessary to conform it to final action taken
on subdivisions (13) and {14) of Rule 63.
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Rule 63

l. As proposed:

Hearsay Svidence Excluded-~Exceptions. Evidence
of a statement which is made other than by a witness
while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and
inadmissible except:

2. Action of Commission:

Approved but in connection therewith recommended
following addition to Rule 19:

[Same as one set forth on page entitled
"Rule 19" ]

3. Action of State Rar Committee:

Approved.

Note: It was the view of the State Bar Committee that
consideration should be given to the desirability of
stating affirmatively at an appropriate point in the
Rules ?possibly in Rule 7) that the following kinds
of evidence are not excluded by Rule 63:

1} Extrajudicial statements not offered to prove
the truth of the matter stated.

2) Non-verbal conduct not intended by the actor
as a substitute for words - i.e., as a
communication.
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Subdivision (1}, Rule 63

1. As proposed:

(1} Previous Statements cf Persons Present
and Supject to Cross pxamination. 4~ statement
previously made by a person who is present at
the hearing and available for cross examiration
with respect to the statement and its subject
matter, provided the statement would be admissible
if made by declarant while testifying as a witness;

2. Action of Commission:

Disapproved; proposed substitute, to read:

(1) Previous Statements of Witnesses at the
Hearing. en a person is a witness at the hearing,
a statement made by him, though not made at the
hearing, is admissible to prove the truth of the
matter stated, provided the statement would have
been admissible if made by him while testifying
and provided Zurther:

(a) The statemen®t is inconsistent with
his testimony at the hearing and is
offered in compliance with Rule 22, or

() The statement is cffered following an
attempt to impair his testimony as
being recently fabricated and the state-
ment is one made prior to the alleged
fabrication and is consistent with his
testimony at the hearing, or

{¢) The statement concerns a matter as %to
which the witness has no present
recollection.

3. Action of State Bar Committee:

Approved Commission substitute with modifications
as shown:

(1} Previous Statements of Witnesses at the
Hearing. When a person is a witness at tne hearing,
a statement made by him, though not made at the
hearing, is admissible to prove the truth of the
matter stated, provided the statement would have
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Subdivision (1), Rule 63 {cont.)

been admissible if made by him while testifying
and provided further:

(a) The statement is inconsistent with
his testimony at the hearing and is
offered in compliance with Rule 22, or

(b) The stauement is offered following an
attempt to impair his testimony as being
recentlv fabricated or when his tesgtimon
has heen impeached by evidence of a prior
inconsistent statement anc tne statement
is one made prior to the alleged fabri-
cation or prior inconsistent statement
and is consistert with his testimony at
the hearing, or

(¢) The stasemens concerns a matter as to
which the witness has no present reccllec-
tion and is a writing which (i) was made

(: by the witness himself or under his direction,

Tii] was made at a time when the racts record-

ed in the Writing actuaLly occurred or at_such
other time when the facts recorded in the
wrltln were fresh in the withess's Eemory
and (3ii] is verified by the witness as having
been true and correct wher made.
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Subdivision {2}, Rule 63

l. As propcsed:

(2) Affidavits. Affidavits to the extent
admissible by the statutes of this 3tate;

2. Action of Commission:

Proposed following substitute:

{2) To the extent otherwise admissible by the
statutes of this State:

a) Affidavits.

(b) Depositions.

(¢) Testimony given by a witness in a
prior trial or preliminary hearing
of the action in which it is offered.

3. Action of State Bar Committee:

{a) Approved as proposed} disapproved Commission
substitute.

(b) Proposed following new subdivision 2.1

{2.1) To the extent admissible by the
statutes of this State:

(a} Depositions taken in the action in which
they are olfered.

{b} Testimony given by a witness in a prior
trial or preliminary hearing of the action
in which it is offered.
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Subdivision {3), Rule 63

Aa P_rogosed:

(3) Depositiorns and Prior Testimony. Subject
to the same iimitations and objections as though
the declarant were testifying in person, {a)
testimony in the form of a depositlon taken in
compliance with the law of thls atate for use &3
teatimony in the trial of the action in which
offered, or {(b) if the Judge finds that the
declarant 1s unavailable as a witness at the
heering, testimony given as & withess in another
action or in a depoaltion taken in compliance
with law for use as testimony in the trial of
another action, when (1) the testimony ls offered
against a party who offered it in his own behalf
on the former occasion, or agalnst the successor
in tnterest of such party, or (ii) the issue 1s
such that the adversse party on the former occasion
had the right and opportunity for cross examinatlon
with an interest and motive simllar to that which
the adverse party has in the action in which the
testimony is offered;

Action of Commission:

Proposed following as substlitute (part of substance
having been incorporsted in Commlssion substitute

for Subdivision {(2):

{3) If the judge finds that the declarant 1s
unavailable as & witness at the hearing and subject
to the sams limitatlons and objections as though
the declarant were testifying in person, testimony
glven as a witness in another zction or in s
deposition taken in compliance with lew in ancther
action is admiasible in the present action when

() The testimony 1s offered against a
party who offered it in his own behalf
on the former occasion or against the
successor in interest of such party, or

(b) In a civil aoction, the issue is such
that the adverse party on the former
oscesion had the right and opportunity
for cross-examination with an lnterest
and motive similar to that which the
adverse perty has in the sctien in which
the testimony 1s offered, or

alO-
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{e) In a criminal action, the present
defendant was a party to the prior
action and had the right and oppor-
tunity for cross-examination with
an in%terssat and motive slimilar to
that which he has in ths actlon in
which the testimony isgs offered;
provided, however, that testimony
given at a meliminary hearing in

the

prior action is not admissible,.

3. Action of State Bar Committes:

Approved Commission substitute with modifications

as shown?

(3} Depositions and Prior Testimony in
a1 TE-5ho-3d8 e-ﬁin&s—tkaﬁ-ﬁhe

Another Proceeding.

doclaranb-i6-unavaiiranie-ge~-a-wibRess-ab-the

subject to the sane imitations and

hear3iBE—8RE SUD h T
oEjections as though the declarant were testi-
fying in person, testimony given under oath or

affirmation as a witness in ancther aeszen

roceeqding conducted by or under the suvervision
of a court or other of%iciai agency Eaving the

ower Lo qetermine controversies or in a Gepo-
sition taken in compliance with law in anether
aetien such a proceeding, is-admissible-in-tae
present-aebsen proviced the judge finds _that the
Tabl at the

declarant is unavailabie as a witness

hearing, and when:

fad (4)

¢} £31)

fe} (iii)

The Such testimony is offered against
a party who offered it in evidenca on
his own behalf en-the-fermer-eeeasien
in the other proceeding or against the
successor in interest of such party, or

In a civil action, the issue is such
that the adverse varty er-the-fermer

sasasien in the other groceedigg had the
right and opportunity Ifor creoss-examination
with an interest and motive similar to that
which the adverse party has in the ae%ien

proceeding in which the testimony is offer-
ed, or

In a ecriminal aesiem proceeding the present
defendant was a party ta the prier-aehier
other proceeding and had the right and
opportunity for cross-—examination with an
interest and motive similar to that which
he has in the aebien proceeding in-which
the testimony is offered; provided, how=-
ever, that the testimony given at a pre-
liminary hearing in the prier-aetien other
proceeding is not admissible.
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1., As _proposed:

See “Actlon of Commission”,
2., Action of Commigsion:

Approved as proposed with modifications as shown:

(4) Contemporanaous Statements and Statements
Admissible on Ground of Necessity Gsnerally.
statement (a) which the judge finds was made while
the declarant was perceiving the event or condition
which the statement narrates, describes or explains,
or (b) which the judge finds was made while the
declarant was under the stress of a nervous excite~
ment caused by such perseption, or (¢) if the iu%ga
finds thet the declarant 1s unavailable as a wltneas,
8 statement written or otherwigs recorded at the
time the ststement was made nerrating, describing
or explaining an event or cendition which the judge
finds was made by the declarant at a time when the
matter had been recently perceived by him and while
his recollection wes clear, end was made in good
faith prior to the commencement of the action;

3. Action of State Bar Committee:
| Proposed following as substitute:

(4) Spontanecus Statements. If thé declarant
is unavailable as a witness or testifies that he does
not recall the event or condition involved, a statement

{a) which the judge finds was made spontaneocusly and
while the declarant was perceiving the event or con-
diticn which the statement narrates, describes or
explains, or (b) which the judge finds purports to
state what the declarant perceived relating to an

event or condition which the statement narrates,
describes or explains, and was made spontaneously
while the declarant was under the stress of a ner-
vous excitement caused by such perception.
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Subdivision {5), Rule 63

1. As proposed:
See "Acticn of Commission.”

2. Action of Commission:

Approved as proposed with modification as shown:

(5) Dying Declarations. A statement by a
persca wnavailable as a witness because of ais
death if the judge finds tbhat 1t was made upon
the personal knowledge of the declarant and that
1t was maie voluntarily and in good feith and
whiie the declarart was comscious of his impending
deatk and belleved that there was no hope of his
recovery:

3. Action of 3tate Bar Committee:

Approved as modified by Commission with further
modification as shown:

{5) Dying Declarations. A statement by a
decedent peMEoR-BRa¥ASi8bie-as-a-witneas-beeause
ef-hig-death if the judge finds that it was made
upon the personal knowledge of the declarant,
under a sense of impending death, ané-that-is-was
Bade voluntarily %gg in good Tai%h, and while
the-deslarant-was-eenpeicus-of -his-inpending-death

and-believed in the belief that there was no hope
of his recovery.

-1%-
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Subdivision (6) , Rule 63

1. As proposed:

See MAction of Northern Section,m

2. Action of Commission:

Disapproved; substituted amendment of
subdivision (7).

3. Action of State Bar Committee:

Approved as proposed with modification as shown:

(6) Confessions. In a criminal proceeding as
against the accused, a previous statement by him
relative to the offerise charged if, and only if,
the judge finds that the accused when making the
statement was conscious and was capable of under-
ssanding what he said and did, and that he was not
induced to make the statement (a) under compulsion
or by infliction or threats of infliction of suffer-
ing upon him or ancther, or by prolonged interrogation
under such circumstances as to render the statement
involuntary, or (b) by threats or promises concerning
action to bea taken by a publi¢ official with refer-
ence to the crime, likely to cause the accused to
make such a statement falsely, and made by a person
whom the accused reascnably believed to have the
power or authority to execute the same, or (cj under
such other circumstances that the statement was not

freely and voluntarily mades;

Note: At its meeting of July 11 and 12 in San Francisco
the State Bar Committee did not discuss specifically
whether the word "reasonably" should be deleted from
clause (b)
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Subdivision (7), Rule 63

1. As proposed:
See "Action of Ccommission.”

2. Action of Conmission:

Approved as proposed with modification as shown:

{(7) Confessions and Admissions by Parties. As
against himself a statement by & perscn who is a party
to the action in ais individual or a representative
capacity and If the latier, who was acting in such
representative capacity in meking the statement; pro-
vided, however, that if the statemen: was made by the
defendant in a criminal proceeding it snall not be
admitted if the judge Tinds, pursuant to the procedures
Set forta in Rule 8, that the statement was made under
circumstarces likely 1o cause the defendant to make a
false statement,:

MR .

3. Action of State Bar Committee:

Rejected modification proposed by Commission
and approved as proposed in Uniform Rules of
Evidence with modifications as shown:

(7) Admissions by Parties. Except as_provided
in_exception !§[, as against himseif a statement
by & person who is a party to the action in his
individual or representative capacity amd-if-the

iatbery-who-was-aebing~in-suek-ropresentative
sapaeivy-in-making~-the-ataboment.
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Subdivision (8), Rule 63

-

1. As prooosed:

(8} Authorized and Adootive Admissions.
As against a party, a statement {(a) by a person
authorized by the party toc make a statement or
statements for him concerning the subject of the
statement, or (b) of which the party with knowledge
of the content thereof has, by words or other conduct,
manifested his adoption or his belief in its truthj;

2. Adction of Commission:

Approved.

3, Acticn of State Bar Committee:

ﬁpp€078d with insertion of "matter" after "subject"
in (a).
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Subdivision (9), Rule 63

l, As proposed:

See "Action of Commission",

2. Action of Commission:

Approved as proposed with modification as shown:

(9) Vicarious Admissions. As sgainst a party,
8 statement which would be edmissible if made by
the declarent at the hearing if (a) the statement
concerned & matter within the scope of an agency
or employment of the dsclarant for the party and
was made before the termination of such relation-
ship, or (b) the party and the deoclarant were
participating in a plan to commit a crime or a :
clvil wrong and the statement was relevant to the
plan or its subject matter and was made while
the plen was in existence and before 1ts complete
execution or other termination, or {(¢) in a civil
action one of the issues between the party an
proponsnt of the evidence of ths statement is a
legal liabllity of the declarant, and the statement
tends to establish that liability;

3. Action of State Bar Committee:
Approved (a) and (c).

Disapproved {b} and propésed, in lieu thereof, the
following as subdivision 9.1:

(9.1) Admissions of Co-conspirators. After proof
by independent evidence of the existence of the con-
spiracy and that declarant and the party against whom
the statement is offered were both then parties to the
conspiracy, against his co-conspirator, the statement
of a conspirator in furtherance of the common object
of the conspiracy and prior to its termination.
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Subdivision (10}, Rule 63

l. As proposed:
See "Action of Commission."

2. Action of Conmiseion:

Approved as proposed with medification as shown:

(10) Declarations ageinst Interest. Subject
to the limitations of exception (&), & Statement
made by & declerant who is unavailable as a witnees
vhich the judge finds was at the time of the essertion
80 far contrary to the declarant's pecuniary or prop-
rietary interest or so far subjected him to ecivil or
criminal 1iebility or so far rerdered invalid a claim
by him against another or created such risk of making
bim an object of hatred, ridicule or soecial disapproval
in the conmunity that a reasonable man in his position
would not have made the statement uniess he bpelieved
it to be true;

3. Action of State Ber Committee

Approved as mcdifled by Commission with further medifica-
tion as showm:

(10) Declarations Against Interest. Subjeet-te
the-limitaticns-of -Exeeption-L0,-a-gtatement-nade-y-a
Except =28 against the accused in a criminal proceeding,
if the declarant whe is unavelleble as & wiitness whisa

and if the julge finds that the declarant had sufficient
kn Iedge of the subject, a statement which the judge
finde was at the time of the asserbien statement so - far
contrary to the declarant's pecuniary or T proprietary
interest or so far subjected him to eivil or eriminel
liability or so far rendered invslid a claim by him
sgainst another sr-eveated-sueh-rigk-ef-making-him-an
gbjeet-ef-hatredy-ridieule-or-social-disappreval-ian
the-eemmunity that a reasonable man in his position
would not have made the statement unlese he believed
it to be true.
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Subdivision {11}, Ruie 63

1. As proposed:

(11} Voter's Statements. A statement by a
voter concerning his qualifications to vote or
the fact or content of his vote;

2, Acgtion of Commission:

Disapproved.

3. Action of State Bar Committee:

Disapproved.
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Subdivision (12), Rule 63

1. As proposed:

(12) Statements of Physical or Mental Condition
of Declarant. Unless the judge finds it was made in
bad Taith, a statement of the declarant's (a) then
existing state of mind, emction or physical sensa-
tion, including statements of intent, plan, notive,
design, mental fealing, pain and bodily health, but
not including memory or belief to prove the fact
remembered or believed, when such a mental or
physical condition is in issue or is relevant to
prove or explain acts or conduct of the declarant,
or (b} previous symptoms, pain or physical sensation,
made to a physician consulted for treatment or for
diagnosis with a view of treatment, and relevant
to an issue of declarant’®s bodily condition;

2. Action of Commission:

C

Approved.

3, Action of Stats Bar Committee:

Approved; then determined to reconsider insofar as
precludes declarations relating to declarant's
donative intent at a prior time (cf. Williams v.
Kidd 170 Cal. 631). Referred to Messrs. baker,
Kaus, Kadison and Selvin for further study and
report. :
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Stbdivision (13), Rule 83

1. As proposed:

{13} Business Entries and the Like. Writings
offered as memoranda or records of acts, conditions
or events to prove the facts stated therein, if the
judge Ifinds that they were made in the regular course of
a business at or about the time of the act, condition
or event recorced, and that tihe sources of informaticon
from which made and the method and circumstances of
their preparation were such as to indicate their trust-

worthiness:

2. Action of Commission:

Approved.

3. Action of State Bar Committee:

Disapproved; would substitute an exception embodying
the present California Business Records as Evidence
Act, subject to such textual modification as may be
necessary to conform to the Uniform Rules of Evidence.
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Ravised
July 15, 1958

Subdivision (14), Rule 63

As proposed:

See MAction of Commission.™

Action of Commission:

Avproved as proposed with modification as shown:

{14) Abgence of Entry in Business Records.
Evidence of the absence of a memorandun or
record from the memoranda or records of a
business of an asserted act, event or condition,
to prove the non-occurrence o the act or event,
or the non-existence of the condition, if ths
judge finds that it was the regular course of
that business to make such memcranda of all
such acts, events or conditions at the time
thereof or within a reasonable time thereafter,
and to preserve them, and _that the memoranda
and the records of the business were %regared
from such sources of informacion and by suc
methods as to indicate their trustworthiress;

Action of State Bar Committee:

Approved as modified by Commission subject to
such textual modification as may be necessary to
conform to subdivision {13) as eventually approved.
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Revised.
July 15, 1958

Subdivision {15), Rule 63

l. As proposzed:

(15) Reports and Findings of Public Officials.
Subject to Rule BL4 writien reports or 1indings oO:
fact made by a public official of the United
States - or of a state or territory of the Uaited
States, if the judge finds that the making thereof
was within the scope of the duty of such official
and that it was his duty (a) to perform the act
reparsed, or {b) to observe the act, condition
or event resported, or {c) to investigate the facts
concerning the act, condition or event and to make
findings or draw conclusions based on such investi-
gation;

2. Action of Commission:

Disapproved; requested staff to draft a new
subdivision to replace Subdivisions 15 and 16
which will embody the substance of C.C.P. § 1920.

3. Action of State Bar Committee:

Disapproved; will consider Commission redrart.
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Revised
July 15, 1958

Subdivision (18), Rule 63

l. As proposed:

{16) Filed Reports, Made by Persons Exclusively

Authcrized. ubject to Bule 64, writings made as
a record, report or finding of fact, if the judge
inds that (a} the maker was authorized by statute
to perform, to the exclusion of persohs not so
authorized, the functions reflected in the writing,
and was required by statute to file in a designated
public offics a written report of specified matters
resating to the performance of such functions, and
(b} the writing was made and filed as so required

by the statute;

2. Action of Commission:?

Disapproved; requested staff to draft a new sub-
division to replace Subdivisions {15) and glé)
which will embody the substance of C.C.P. 1920.

3. Action of State Bar Committee:

No final action taken; will consider new subdivision
to be prepared by Commission.
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Revised
July 15, 1958

Subdivision {17}, Rule 63

As proposged:

{17) Content of Official Record. Subject
to Rule 64, {a] if neeting th= requirements
of authentication under Z2ule 58, to prove the
content of the record, a writing purporting
to be a copy of an official record or of an
entirv therein, (b} to prove the absence of a
record in a specified office, a writing mace
by the official custodian of the ofiicial
records of the office, reciting diligent
search and failure to find such record;

Action of Commission:

Approved.

Action of State Par Committee:

Approved on understanding that Rule 68 will be
amended as proposed by Professor Chadbowrn (Re
latter, believes amendment to Rule 68(d) shculd
read "and is not an office of the United States
Government.™)
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Revised:
July 15, 1958

Subdivision {18}, Rule 43

1. Asg proposed:

(18) Certificate of Marriage. Subject to

Rule 64 certificates that the maksr thereof
performed a marriage ceremony to prove the
truth of the recitals thereof, if the judge
finds that {a) the maker of the certificate

a% the time and pliace certified as the time

and place of the marriage was authorized b

law to perform marriage ceremonies, and (b

the certificate was issued at that time or
within a reasonable time thereafter;

2. Action of Commission:

Approved.

3. Action of State Rar Committee:

Approved in substance; suggests form be changed
as follows:

(18) Certificate of Marriage. Subject to
Rule 64 a certiflicate that the maker thereof per-
formed a marriage ceremcny, to prove the truth
of the recitals thereof, if the judge finds that:

(a) the maker of the certificate was,
at the time and place certified as-
the time and place of the marriage,
authorized by law to perform marriage
ceremonies, and

{b) the certificate was issued at that
time or within a reasonable time
thereafter.

-~
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Revised
July 15, 1958

Subdivision (19), Rule 63

As proposed:

(19} Records of Documents Affecting an
Interest in Propersv. Subject to Ruie b4
the ofricial reccrd of a document purvorting
Yo establish or affect an interest in property,
Lo rrove the content of the original recorded
document and its execution and delivery by each
person by whon it purports to have teen executed,
if the judge finds that (a) the record is in fact
a record cf an office of a state or nation or of
any goverrmental subdivision thereof, and (b) an
applicable statute authorized such a document to
be recorded in that office;

Action of Coumigsion:

Approved.

Action of State Bar Committeoe:

Approved.
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Revised
Julr 15, 1958

Subdivision (20}, Rule 63

l. As vroposed:

See MAction of Commission."

2. Action of Commission:

Approved as proposed with modification as shown:

(20) Judgment of Previous Conviction.
Evidence of a ?inai Fudgment adjudging a
persor. guilty of a felony to prove, against

such person, any fact essential to sustain
the judgient;

3. Action of State Bar Committee:

Disapproved.

N ;
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Hevised

July 15, 1958

Subdivision (21}, Ruie 63

l. As prcposed:

{21) Judgment against Persons Entitled
to Indemnity. 7To prove the wrong of the
adverse party and the amount of damages
sustained by the judgment creditor, evidence
of a final judgment debtor in an action in
which he seexs to recover partial or total
indemnity or sxoneration for money paid
or iiability incurred by him because of
the judgment, provided the judge finds that
the judgment was rendered for damages sustained
by the judgment creditor as a result of the
wrong of the adverse party to the present
action;

2. Action of Commission:

Avproved.

3. Action of State Par Committee:

Disapproved in present ferm; Messrs. Hayes and
Patton to redraft for Committeets further
consideration.




{Revieed 7/15/58)
Subdivision (22), Rule 63

l. As proposed:
(22} Judgment Determining Public Interest

in Lend, To prove any fact which was essential
tc the judgment, evidence of & final judgment
determining the interest or lack of interest

of the public or of a state or nation or
gavernmental divlsion theresof in land, if
offered by a perty in an action in which any
such fact or such interest or lack of interest
i1z a materlisl matter;

2, Action of Commission:

Approved

&, Action of State Bar Comnlttee:

Approved.




(Revised 7/15/58)
Subdivision (23}, Rule 83

l. As proposed:

(23) Statement Concerning One's Own Famil
History, X statement of & matier concerning a
declarant's own birth, marrias e, divorce,
leglitimacy, relationship by blood or marriage,
racs-ancestry or other similar fact of his
family history, sven though the declarant

had no means of acquiring personal kmowledge

of the matter declared, if the judge finda

thet the declarant is unavailable;

2, Action of Commission:
Approved,

3. Agthn:otEﬁmxe‘au'Cammﬁﬁfg:
Approved




C D
(Revised 7/15/58)
Subdivieion (2k), Rule 63

J. As proposed:

(24) Statement Concerning Family History of Ancther,
A statement concerning the birth, marriage, divorce, death,
legitimacy, race-ancestry, relationship by blood or marriage
or other similar fact of the family history of a person
other than the declasrant if the judge (a) finds that the .
declarant was releted to the other by blood or marrisge or
finds that he was otherwise so intimately associated
with the other's family as to be likely to have ageurate
iInformation concerning the matter deala.red,, and made the
statement as ypon information received fram the other or”
from & person related by blood or marriage to the other,
or as upon repute in the other's family, snd (b) finds
that the declarant is unavgilable &8 & witaess;

2. Action of Commission:
R ]

Approved with following punctuation changes in clause {a)
to make cleay thet clause begluning "and made stete-
ment ea upon" dceanvbsspp;y to a deplarant r tﬁ‘by
blood or marriage: (1) inserted comme afier iage";
{2) deleted comma after "declared. ~

3. Action of State Bar Committee:

Approved as proposed to be punctusyed by femmission;
suggestion mede that might be g\rg;i g,].?m 1 redrafited,

Note: The following 44 p faw Revision Commission Staff proposal for
consideration: | |

(2k) Statement Concerning Family History of Ancther. A
statement concerning the oirth, marriage, divorce, death,
legitimacy, race-ancestry, relationship by blood or marrisge
or other similar fact of the family history of a person other
than the declarant if the judge finds that the declarant is
unavaillable as a witness and

(a) finds that the dsclarant was related to the other
by blood or marriage or
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Subdivision {2L), Rule 63 {continued) (Revised T7/15/58)

v} finds that ke the declarant was otherwise so
ictimately associated with the other's family as

to be likely to have accurste informetion concern-
ing the matter declared, and made the stetement as
vpon information received from the other or from a
person related by blood or merrisge to the other,

or as upon repute in the other's family and-{b)-finds
thes-the-deetarant-iz-unavailable-us-a-witnesss




C D
(Revised 7/15/58)
Subdivision {25), Rule 63

1. As proposad:

(25) Statement Concerning Family History
Based on STalement of Anotier DéEiafgﬁg. A
statement of & declarant that a stetement
admissible under exceptions (22Z) or (24) of
this rule was made by anothar declarant,
offered as tending to prove the truth of
the matter declared by both declarants, if
the judge finda that both declarants are:
unavalilable as witnesses;

2e Action‘of Commissions

Approved,

B¢ Action of State Pey Committee:
Dlsapproved.
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Revised

July 15, 1958
Subdivision (26), Rule 63

1, As Eronosed:

{26) Reputation in Pamily Concerning
Family Histrry. LEvidsnce of reputatiecn
anong rembers of a family, 1f ths reputation
concerns the birth, marriage, dlvorce. death,
legltimacy, race-ancestry or other fanss of
the family history of a member of the family
by blood or marriage;

2. Ltetion of Commisslons

_ Approved.

3. Action of State Bar Committese:

Approved with modification asg shown!

(26) Reputation in Family Concerning Family
History. Evidence of reputation among members of a
family, if the reputation concerns.the birth, marriage,
divorce, death, legitimacy, race-ancestry or other fact
of the family history of a member of the famlily by
blood or marriags. *

Such reputation may be proved only by witness
testifying to hig knowledge of such reputation or by
entries in Tamili bibles or other ramil ocks or
charts, by engravings on rings, by fami ortraits
,%ngﬂgamﬁst nes, an

by engravings on urns, Crypts ’

the like., o

—Fd -
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(Revised 7/15/58)

Subdiviaion (27), Rule 63

l, As proposed:

- {27) Reputetion--Boundaries, General
l1sto Fami -3tory. Evidence of reputa-
tTon ?n ) coﬁﬁfﬁy a8 tending to prove the

teuth of the mattsic reputed, if (a) the
reputation concernz o undariss of, or customs
affecting, land in the comminity, end the

Judge finds that the reputation, if any, arose be-
fore controversy, or {b) the reputation conserns
an event of general history of the community

or of the state or nation of which the com-

muni ty 1s a part, end the judge finds thet the
oevent was of importance to the communlty, or

(¢} the reputation soncerns the birth, marriage,
divorce, death, legitimacy, relationship by
blood or marriags, or rece-ancestry of a

perscn resident in the community et the

time of the reputation, or some other similar
fact of his family history or of his personsal
atatus or condition which the judge finds

dikely to have been the subject of g relisble
reputation in that community;

2. Action of Commission:
Approved,
3. Actiocn of State Bar Committee:

Approved with modification as shown:

(27} utation -- Boundaries, Geuneral
Pamily Hi. . ce of reputation 1 &'
as prove the truth of the matter reputed, if
{a) the reputation concerns boundaries of, or custome
affecting, land in the commmity, and the juldge finds
that the reputation, if any, arcse before controversy,
or (b) the reputation concerns an gevent of general
history of the coomunity or of ths state or nation of
vhick the commmity is a part, and the judge finds that
the event was of importance to the commmity, or (c) the
reputation concerns the date or fact of birth, marriege,

divorce or deathy-iegitimneyy-reiatienship-by-hloed-or
Wriagey-ar-yasp-aneestzy of & person resident in the
€0 ty at the time of the reputation; er-seme-sthey

similer-fast-of -his-fanily-history-er-af-his-persenal
status-or-seadition-vhieh-the-juige-Finds-2ikely-to-have
basn-the-subject -o!-a-nlhbh-repﬁat&m-h-tm-emtm
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(Revised 7/15/58)
Subdivision (28), Rule 63

l, As proposed:

(28) Reputation as_ to Character. If
a trait of a personts o acter at & speci-
fled time 1s materlal, evidence of his
raputation with relference thereto at a
relevant time in the community in which e
thon reatiod or in a group with which he
Then habitually assoclated, to prove the
truth of the matter reputed;

2. Actien of Commisgion:

Approved with addition of "a person's character or"
af ter "If".

3. Action of State Bar Committee:

Approved as amended by Commission and with further
smendpent to add "general” before “reputation.”
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(Reviged 7/15/58)
Subdivision {29), Rule 63

l. As Eogosed:
See "Action of Commission.”

2. Action of Commission:

Approved as proposed with amendment as shown:

(29} Recitals in Documents Affecting Property.
Evidence of a statement relevant to a material
matter: (a) Contained in a deed of conveyance or
8 will or other document purporting to affect an
interest in property, offered s tending to prove
the truth of the matter stated if the judge finds
that the matier stated would be relevant upon an
issue as to an interest in the property, and that
the dealings with the property since the statement
was mede have not been inconeistent with the truth
of the statement; or é'b! Contained in a document
or writing more than Years statement

has been since y acted upon as true by

an intere X ided the wri Jter
el en_proper. o e gtate-

ment &5 a witness;

3. Action of State Bar Committee:

Approved as proposed to be amended by Commission with
further modification as shown:

(29) Recitals in Writings Deewmenta-Affecting
Preperky. Subject to Rule &4, evidence of a statement
relevant to a material matter (a) conteined in a deed
of conveyance or & will or other desument writ pur-
porting to affect an interest in property, of as
tending to prove the truth of the matter stated if the
Judge finds that the matter stated would be relevant
upon an issue as to an interest irn the property, and
that the demlings with the property since the statement
was made have not been inconeistent with the truth of
the statement or (b) contained in a desumeni-er writing
more than thirty years old when the statement has been
since geperally acted upon as true by persons having an
interast in the matter, provided the writer could have
been properly allowed to make guch statemsnt as a
witness.

Note: Presumably the proviso modifies only clause (b); would
this be clearer if clauses (a) and (b) were made subparsgraphs?
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Subdivision (30), Rule 63  (Revised 7/15/58)

1. As proposed:

(30) cCommerciel Lists and the Like.
Evidence of statements of matiera of interest
to persons engaged in an occupation contained
in a 1list, register, periodical, or other
publighed compilstion to prove the truth of
any relevant matter sc stated if the judge
finds that the compilation is published for
use by perscns engaged in that occupation and
is generally used and relied upon by them;

2. Action of Commisaion:

3. Action of State Par Committee:

Disapproved as proposed; referred subject matter
of subdivisigns (30) and {37) to Messrs. Hayes,
Hoberg, Kaus and Selvin for further study and
yeport. Suggested study should consider, inter
alis, whether any subdivision proposed should be
mede subject to Rule 6.
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(Revised 7/15/58)

Subdivision (31), Rule 63

l. As proposed:

{31) Learned Treatises, A published
treatise, periodical or pamphlet on a
subjesect of history, sscience or art to
prove the truth of a matter stated thersin
if the Judge tekes judiocial notice, or a
wltness expert in the subjle:t teatifies,
that the tresatise, periodicel or pamphlet
ia e roliable authority in the subject.

2. Action cf Commission:

Discuassed but did not take final action,
3. Action of Skate Bar {ommittee:

Bee yeport on subdivision (30)

-3G=
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Rule 64 (Revised 7/15/58)
(:‘ 1. As proposed:
‘Discretion of Judse under Exceptions ilg!, 5161,
o Exclude Kvidence. ny writing

acdmissible under exceptions &Y, 417), (18),

and {19) of Rule 63 shall be received only if the
party offering such writing has delivered & copy of

it or sc much the“eof as may relate to the controversy,
to each adverse party a reasorable time before trial
unless the judge finds that such acdverse party has

not been unfairly surprised by the failure to deliver
guch copy.

2. Action of Commission:

Kot yet considered.

3. Action of State Bar Comnittee:

Approved with amendment to refer to subdivieion (29).
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Rule 65 (Revised 7/15/58)

1. As proposed:

See "MAction of Commission.™

2. Action of Commission:

Approved as proposed with modification as shown:

Credibility.of Declarant. Evidence of a
statement or other conduct by a declarant incon-
sistent with a statement of such declarant
received in evidence under an exception to Rule
53 is admissible for the purpose of discrediting
the declarant, though he had no opportunity to
deny or ex»lain such inconsistent statement or
other conduct. Any other evidence tending to
impair or support the credibility of the declar-
ant is admissible if it would have been admis-

sible had the cdeclarant been a witness.

3. Action of stete Bar Comrittes:

Did not take finel action; referred to Messrs. Baker
and Patton to coneider whether Rule should be modified as

proposed in Petion memcrandum on Subdivision {10} of
Rule 63, dated June 25, 1958.
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{Revised 7/15/58)
T Rule 66

1. As proposed:

Multiple Hearsay. A statement within the scope of
an excepcion to Ruie 63 shall not be #rnadmissible on
the ground that it includes a statement made by another
declarant and is oflered toc prove the truth of the in-
cluded statement if such included statement itself
meets the requirements of an exception,

2. Action of Commission:

Approved.
3. Action of State Bar Commitbee:

Approved.




Rule 68

l, As proposed:

See "Action of Commission".
2e Aotion qf Commliasion:

Approved as proposed with modification as shdwn:

RULE 68, Authentlication of Copies of
Recorda. A writlng purporting to be a copy
of an officlial record or of an entry therein,
meots the requirement of authentication if
{a} the judge finds that the writing purports
to be publlishsd by authority of the natlon,
state or subdivision thereocf, in which the
record 1s kept; or (b) evidence has been
introduced sufficlent to warrant a finding
that the writing 1s a correct copy of the
record or entry; or (¢} the office in which
the record 1s kept 1s wlthin this statse or ia
an office of the Unlted States government
whethey within or without this state, end the
writing 1s attested as a correct copy of the
record or entry by & person purporting toc be
en officer, or a deputy of an officer, having
the legal custody of the record; or {d} 1f the
office 1s not within the state, or 1s not an

AT, oAl T A

office of the Unilted States govermment, the
writing is attested as requirsd in ciause (c)

and is accompanled by a certificate that sugh
offlcer has the custody of the record. If the
office in which the record ia kept is withip

the United States or within a territory qF
insular poassession subjlect to the dominion of
the United States, the certiflcate may be

mada by a judge of a court of record of the
district or political subdivision in which

the record is kept, authentlcated by the seal

of the court, or may be made by any pudblic
offlcer having a seal of office and having
official dutles in the distprlet or political
suhdivision in which the pepord 1ls kept,
authenticated by the aea) of his office., If

the office in which the racord 1s kept 1s in a
foreign state or country, the certificate may

ke made by & secretary of an embassy or legatlon,
oonsu;'ganenp s oconsul, vice esonsul, or consular
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agent or by any officer in the foreign
service of the United States stationed

in the foreign state or country in which
the record is kept, and authenticated by ..
the ssal of his office,

3. Aotion Northern S3ectlon:

Concurred in Commiassion sction excegt would make firat
word in underlined part of {d) "and" instead of "or",

4, Actlon Southern Sectlont

Not yet considered.




