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A STUDY TO DETERMINE WHETHER SECTIONS
2201 AND 3901 OF THE CORPORATIONS CODE
SHOULD BE MADE UNIFORM WITH RESPECT TO
NOTICE TO STOCKHOLDERS RELATING TO THE
SALE OF ALL OR SLEBSIAMI&LLY ALL OF THE
ASSETS OF A CORPCORATION,

Sections 2201 and 3901 of the Corporationg (ule are inccnsistent with
respect to the requirement of notice to the stockholders of a corporation of an
impending sale of all or substantially all of the corporate property. Section
2201 provides thet a proposal to sell or otherwise dispose of such property
may not be acted upon at a stockholders! neeting unless written notice therecs
is sent to each stockholder, even though routine notice of reguler or annual
meetings has been dispensed with." However, Section 3901 which provides, inter
alla, that & corporation may sell or otherwise dispose of 8ll or substantially
all of its property or assets with the written consent of a majarity of the
stockholders,? does not in terms require that all stockholders be notified of
such a sale, Moreover, as will be shown delow, the legislative history of
Section 3901 makes it clear that no such notice is required,

This study is concerned with two questions: whether there is any sub-
stential reason for this difference between Sections 2261 and 3901 and, if
not, whether elther should be revised. Before the guestion of notice to
stockbolders of a sale of all or substantially all of & corporation’s assets
1s considered, however, the power of a corporation to engage in such a trans-
action will be briefly considered.

*
Thie study was made by the Staff of
the fZaw Revision Commission
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POWER TO SELL ALL OR SUBSTANTIALLY ALL
OF THE ASSETS OF A CCRPORATION -- COMMON
LAW AND MODERN STATUTES

Common Law

The common lew rule was that a corporation could not be dimsclved without
the unanimous consent of its members. Nor, in the absence of a provision in
the corporate charter or by laws, could there be a sale of all or substantially
8ll of the aesets of & solvent corporation without the unanimous consent of the
stockholders since this wag considered to be a step towards disaolution.s This
doctrine evolved on the thecry that there is an implied contract among the
stockholders of a corporation that it will continue to exist and to carry out
the business purposes as set forth in the corporate charter.h

This common law rule empowered one or a minority of stockholders to thwart
proposed sales which would be in the best interest of the corporation and most
of 1tz stockholders., Because of this it was socn gqualified by Judicially-
created exceptions. First, e number of cases held that the directors or a
mejority of stockholders could suthorize the dissolution of a corporation or the
sale of all or pubstantially all of its assets without the vote or assent of
all of the stockholders when the corporation was insolvent.5 {as used herein
majority of stockholders means those entitled to exercise a majorlty of the
voting power of the corporaticn) The courts later extended this rule, holding
that the majority could act without consent of the minority when the prospect
of achieving the chartered purposes had diminished because of financial '
difficul‘bies.s

Another judicielly-created exception to the common law rule requiring the
uanimous consent of the stockholders to the sale of all or substantially all
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of the assets of a corporetion was developed to cover the situation where the
very purpose of the corporation was to sell such assets - e.g., & corporation
organized for the sole purpose of managing and disposing of the yroperty of a
decedent’s estate7 or a corperation cregted to buy and sell 1and.8 Thus, &
distinction was teken at common law between a sale of corporate aspets which
was made in the usual and reguler course of the corporate business and ocne
which was not. In the case of the former, comsent of the stockholders was not

requ.irelrl.9 California follows thie distinetion. In Jeppi v. Brockman Hold.ing

1

Coampany, 0 which involved the questicn whether failure to obtain the consent
of the majority of stockholders to a contract to sell substantially all of
& corporstion's property invalidated the contract of sale, the supreme court
held that Section 3901 was not appliceble and that the transaction was not
ultra vires because the sale waa cne made in the furtherance of the business for
which the corporation was organized. The cowrt stated:

The provisions of the statute should not be applied

Bolely upon the basis of the quantity of the property:

the test which determines the question of the necessity

for consent of the stockholders is, "whether the sale

is in the regular course of the business of the corpora-

tion and in furtherance of the express objects of its

existence, or something outside the normal and regular

course of the business...the only purpose, for the

organization of the corporstion...was a sale in the
regular course of its business...."l1

Statutes

By 1953 all but six states had enacted statutes relating to the sale of
all or substantially all of the assets of a cc‘:t-pno:ra.'l::‘mn.:"2 These statutes may
be classified as follows:

1. Fight jurisdictions had enscted stefutes which provided that the
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directors must have authorization by a vote of a stated rroportion of the
stockholders, obtained at a regular or speclal meeting, to meke & sale not
in the usval and regular course of business.l3 Five of these jurisdictions
expressly provided that no consent is needed for a sale in the usual course
of 'business;lh the other three jurisdictions hed no express statutory pro-
visions relating to such salea.15

2. Twenty-four other .}1.1.':':1.55.1‘r:i:.i.cnm:"6 permitted a sale of all or sub-
stantially a1l of the assets of a corporation with the approval of the
majority of stockholders obtained at a regular or speciel meeting. These
statutes dc not differentiste between & sale mede in the usual and reguler
course of business and a sale not so mede, It is not clear whether the
courts in these Jurisdictions would require the stockholdera' comsent to the
former. 1T

3. At least ten Jurisdictions, incluvding Californis, provided that the
directors could be authorized by a majority or specified proportion of stock-
holders to sell all cor substantially ell of the corporate assete, such
guthority to be given either by (1) an affirmative vote at & general or
special meeting or (2) by written eonsent.la The general provisions of these
statutes are essentially similar to those of the Delaware statute which

provides;

Every corporation...may at any meeting of its board of
directors, sell, lease or exchange all of its property
and assets,...as8 its board of directors deems expedient
and for the best interests of the corporation, vhen as
authorized by the affirmative vote of the holders of &
majority of the sbock issued end outstanding having voting
power given at the stockholders' meeting duly called for
thet purpose, or when authorized by the written conaigt
of the holders of a majority of the voting stock....

b
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NOTICE OF SALE COF ALL OR SUBSTANTIAILY
ALL OF THE CCRPORATION'S ASSETS

Qaneral Considerstione

Cne of the questions which arises in any situastion in which a corporation
ie empowered by charter, by-law, statute, or decislon to sell all or sib-
stantislly all of 1ts assets is whether all of the stockholders must be given
notice of such a sale before it is made. (n this question the answer eeems
clear in three situations: (1) if the charter or s by-ls;r has a provieion
one way or the other it will govern; (2) when approval of the stockholders
1s required to be given at & special or regular meeting they have to be given
notice of the sale in the notice of the meeting;=° and (3) in California and
some other jurisdictions>l notice to stockholders is not required when a sale
of all or substentially all of a corporation's assets is made in the usuval
course of the business of a corporstion because the congent of the stock-
holders to such a sale is not necessary. The precise question with which this
study is concerned mey, therefore, be narrowly steted: when 8 corporation is
authorized by statute to sell all or substantially all of its assets, other
than in the usual and regular course of business, with the written consent of
less than 811 of its stockholders must those stockholders whose consent is
not necessary be given nctice o:t‘l the proposed sale?

No decision has been found on the question whether under such & statute
notice of an impending sale must be given to stockholders other than those
whose consent 1s required. Two of these states, however, have dealit with
the matter by statute. In 1951 Michigan amended its statute which is similar
to Section 3901 to reguire that efter a proposed sale of all or substantially
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all of the corporate susets has been approved by the written consent of the
required proportion of stockholders the directors must mall a notice of such
coneent to all stockholders of rec.o::'«!..22 New Jersey has also provided that
notice of such consent shall be given to stockholders of record regardless of

whether or not they are entitled to vote on the proposal.23
California Lew

On its face Secticn 3901 of the Corporations Code appears to present the
question whether It is necessary to notify all stockholders of an impending
sale of all or substantially all of a corporation’s assets when the spproval
therefor 1s obtained through the written consent of a majority of the stock-
holders. Buk this is & case in which appearances are deceiving for two
reascns, In the first place, the question is narrower than it would appear
to be by virtue of the following coneiderations:

l. As has been noted, the question does nol arise in the case of a sale
of corperate assets in the ordinery course of business. The directors can
make such a pale without obtaining the approvel of the stockholders and
& fortiori without notifying them.

2. The question dces not arise in connection with & sale of all or sub-

stantielly all of a corporation's assets in the cowrse of effectuating a merger

or consolidation for there are specific statutory provisions setting out the

procedural requirements for such s tramsection which require that nctice thereof

2k

be given to all stockholders unless such notilce has been waived. Such notice

is required to apprise the stoeckhclders of the proposed transaction and to give

them the opportunity to withdraw and receive payment for thelr ahares.25

3. The guestion does not arise when the sale of all or substentially all
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of the corporation's essets is proposed by the directors in connection with a
voluntary liquidation or dissolution of the corporation for there are statutes
which specifically reguire that notice be given 1o all stockholders in such
cases.26

In the second place, the legislative history of Section 3901 mekes it clear
that notice to stockholders is not required in sny situation to which it applies.
Section 3901 was enacted elong with meny other provisions following a six year
study of Celifornia corporation laws by the State Bar Committee on Corporation
law during the years 19527 to 1933, This Comittee, whose draftsmen was Professor
Henry W. Ballantine of the School of Law of the University of California, studied
the Uniform Business Corporation Act, the Ohio Qeneral Corporation Act of 1927,
and the statutes of Delaware, Nevada and other stetes before proposing legisla-
tion.aa In the legislative years of 1929, 1931, and 1933 many fundamental
changes were made in Californis corporation law on the recommendetion of this
committee,

In its original form what 1s now Section 3901 of the Corperations Code
was Section 36la of the Civil Code enacted in 1903 which provided that no sale
of corporate property would be valid without first obtaining the vobte or
expressed or written consent of two-thirds of the stockholders at & meeting
called for that purpose.>” In 1931 Section 343 of the Civil Code wes enacted
which contained the former Section 361a 'bv:b with certain fundemental changes.
Section 343 as enacted required approval of a directors' resolution to sell all
or subgtantially all of the corporation's sssete by vote or written approval
by e majority of the stockholders, and a written notice of the resclution

authorizing the seme had to be mailed to every stockholder whether emtitled to

0
vote or not within five days after the sdoption of the reaolut:lon.3 Professor
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Ballentine stated in hie comment relating to this section that the requirement
of written notlce was for the purpose of giving the nonvoting stockholders
the opportunity to raise objections to the transaction in those instances
when no meeting was called and the transsction was authorized by the written
conegent of the stockholders rather than by vote at a meeting.3l This section
was subsequently revieed in 1933 to eliminate the reguirement of notice to the
shareholders.32 Frofessor Ballantine's explanation of this revision was that
the requirement of notice reised a question as 1o the validity of & sale of
corporate essets if notice hed not been given, and a requirement for notice
seemed to be anecessaw.s‘?‘ In 1947 Section 343 was repealed and a similar

34

provision was enacted es Section 3601. There were no substantive revisions

to the statute et that time nor have there been any subsequent revisions.

ANALYSTIS OF THE POLICY QUESTIOR PRESENTED

The foregoing analysis of the legislative histoxry of Section 3901 mekes
it clear that there is no present requirement that notice be given to sll
stockholders before & sale may be made of ell or substantially a.11 of & corp-
oration's aspets with the written consent of a majority of the stockholders.
The policy question presented is whether the Legislature should now enact such
a requirement, thus bringing Section 3901 into harmony with Section 2201 but
reversing the view expressed in the 1933 emendment of Section 343 of the
Civil Code.

It is arguable that slthough the mincrity stockholder should neither be
able to dictete corperate policy nor prevent the manjority from acting for what

it regerds as the gcod of the corporetion, he should have the right to compel
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the majority to act horestly and within the general purposes of the corporate
character and that in order to do so he must be glven notice of ection as
drastic as that of selling all or substantially all of the corporstion's
assets. The generael trend in corparation law has been to give broader powers
to the majority to determine corporate policy but to afford some prokection
to the winority ageinst action which would drastically alter the nature or
purposes of the corporation. In most Jurisdictions a compromise has been
renched by the enactment of statutes conferring on the dissenters from such
action the right to sell their stock to the corporeticn &t its falr vsaiuve.
Such statutes generally provide that the dissenting minority stockholder must
be given notice of the propoeed transection. He may then file written objec-
tions to the transaction with the corporation within a specified number of
days, making a demand for payment of the fair value of his stock if the tranas-
action is consummated. If there 1s a disagreement as to the value of his
stock, either the corporation or stockholder can have the value of the stock

3 The corporation must then buy the stockholder's stock at the

36

ascertained,
appraised value, Celifcimia bas such a statute in Section 1123 of the
Corporations Code; 1t applies, however, only to cases of consolldation and
merger.

The following alternatives eppear to e available insofar as protecting
minority stockholders from a ssle of all or pubstantially all of a corpora-
tion's acsets with the writien consent of the mejority stockholders.

1. Make no subgstantive change in existing law. Thus, as hes been shovm
ebove, minority stockholéers would not be entitied to notice of such a sale., |
If this conclusion 15 reachad, it is recommenied that Section 3901 be amended

to make it clear that notiee ig not requiref to he given, thus ending ithe doubt
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on thie matter which led to the present study. (See Appendix A infra.)

2. MAmend Section 2201 to eliminate the requirement that notice must be
given to stockholders that action will be taken at & regular or special stock-
holders' meeting on & proposal to sell all or substantially all of the aseets
of a corporetion. {See Appendix B _i_._n;__fr_a._.} Thig would be on the theory that
if notice is not required when the sale is made with the written consent of
the majority of stockholders, the corporation should not be put to the trouble
and expense of giving notice that such a proposal will be voted on at a
stockhclders' meeting. Eowever, this suggestion falls to take account of the
importance of proxy voting at stockholders® meetings. Section 2211 of the
Corporations Code provides that the presence in person or by proxy of the
persons entitled to vote a ma.,jority- of the voting shares st any meeting ccnsti-
tutes a quorum for the transaction of business. And, because Section 2213
provides that in the abeence of e quorum no business other than a vote to ad-
Journ may be transacted, corporations have established the practice of golici-
ting proxies so as to be assured of having a quorum st stockholders' meetings.
A corporation generally will heve one regulé:r annuatl stockholders' meeting
preceded by notice to the stockbolders of the business that is to come before
the meeting. Included with the notice 1s & proxy statement soliciting the
stockholders' proxy to represent the stockholders' shares.

Section 1l4A of the Rules and Reguleatlions of the Securities end Exchange
Comniseion provides for the procedure, form, and contents of proxy statements
for corporations registered wi'hh the Commission. This statement must include
information on matters to be acted upon at the meeting. The proxy statement
must also give the stockholder the opportunity to indicate how his shares are
to be voted on each matter listed end must stete how the proxy wili vote if

no instructions are giver by the stockholder. Thus the stockholder is pro-




tected in that he is aware of the business that is 1o be brought before the
meeting and how his shares will be voted by his autiorization of a proxy.

A California corporaticn that is not regulated ty the Securities and
Exchange Commission, on the other hapd, is free to send out a proxy statement
which gives no information whatever as to matiers to be voted on at the meeting
{There is one exception to this in Section 3637 of the Corporations Code
which I8 discussed _inﬂé}. Thus, a proxy stabtement might list certain business
thet is to come before the meeting, 1.e., the election of directors, and
state that this is the "only item of business to come before this meeting of
vhich the management is aware at thie time." (See, e.z., proxy Statement,

Pood Mart, Ind., Mey 6, 1958) The stockholder is requested to sign the
authorization appointing certain persons as proxies to represent and to vote
kis stock (&) for the election of directors, and {b) "in accordance with their
best judgment, with respect to any other business that mey properly come before
the meeting.” Such business could, of course, include a proposal to sell all
or substantially all of the corporation’'s asseis,

Since the solicitetion of proxies is the general practice and many
California corporations are not registered with the Securities and Exchange
Commission, the only way the stockholder who hes given his proxy mey be pro-
tected against having it voted in favor of action which may drestically affect
the future of the corporation is by requiring, as does Section 2201 of the
Corporations Code, that all stockholders be given notice of the matters to be
acted upon at the meeting.

If the present reguirement that stockholders be given notice that e
proposal for the sale of all or au‘bs{antially all of the corporate assets is
to be acted upon at a stockholders' meeting were eliminated from Section 2201

and the corporation were not regulated by the Securities and Exchange Commis-
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sion, & stockholder might quite unknowingly authorize a proxy to epprove such
&2 sale. Thus, the sale would be aspproved without the actual knowledge or
consent of a majority of the stockholders.

3. Enact s new Section 3901.5 of the Corporations CGode requiring that all
stockholders be given notice of a proposed sale of all or substantially all of
the corporation’'s assets whenever proxies are solicited for a m2eting at which
such & proposed ssle is to be acted upon and whenever the writien consent of
shareholders to such a sale is solicited (See Appendix C infra). There is
precedent for this proposal in Section 3637 of the Corporations Code. Section
3635 provides that certsin amendments of the articles of incorporation must
be approved by the vote or written consent of the majority of stockholders.

In 1937 Section 3637 wae enacted to supplement Section 3635; 1t provides that
when the corporetion solicits proxies or written consents of the stockholders
to such an amendment the corpofation shall mall & concise suwmary of the
proposed amendment to each stockholder. The section further provides, however,
that failure to comply with the notice reqguirement does not invelidate the
smendment.

If Section 3901.5 were sdopted the notice requirement might be deleted
from Section 2201 on the theory that notice would be given in the proxy state-
ments. Tt should be noted, however, that Section 2201 reguires that special
notlce be given that & proposal to amend the articles of incorporatica will
be acted upon at a stockholders' meeting even though Section 3637 also requires
that notice thereof be given in soliciting proxies.

L., Add e new Section 4300.5 of the Corporations Code to give stock-
holders dissenting from a sale of all or substantially all of a corporation's

assets a right to require the corporation to purchase their shares. (See

-12-




Appendix D infra.)

5. Even if no otker change is made, both Section 3901 and Section 2201
of the Corporations Code should be amended to codify the Jeppl decision - i.e.,
to make it clear that these secticns are inappliceble to a sale of corporate

assets in the ordinary course of business. (See Appendix ¥ infra.)




APPENDIX A.

A proposed addition to Section 3901 to provide that no

notice is required when & sale of all or substantially all of

the corporate assets has been approved bty the authorized written

consent of the stockholders.,

3901, A corporation shall not sell lease, convey,
exchange, transfery or dtherwise dispose of all.vor sab-:
atantially all of its .property and assets éxcept in accord-
ance with one of the following subdivisions:

(a} Under Section 3900.

{b} Under authority of a resclution of its board
of directors and with the approval of the principal terms
of the transaction and the nature and amount of the con-
sideration by vote or written consent of shareholders
entitled to exercise a majority of the voting power of
the corporation,

However, the articles may require for such approval
the vote or consent of a larger proportion of the share-
holders or the separate vote of a majority or a larger
proportion of any class or classes of shareholders.

When a corporatlon proposes to_take action with the
written congent o1 shareholders pursuant to this “section

notice of tne prqposad action is not required to be give
to snarehoiders other than those wnose consent is oStazned.

~14-




A proposed amendment to Section 2201.

APPENDIX B

2201, At the annual meeting directors shall be
elected, reports of the affairs of the corporation shall
be considered, and any other business may be transacted
which is within the powers of the shareholders, except
that action shall not bs taken on any of the following
proposals unless written notice of the general nature of
the business or-proposal has been given as in case of a
special meeting, even though notice of regular or annual
meetings is otherwise dispensed with:

éa}‘—ﬁ-prepesai-ta-aell;—leasey-esnvey?-exehangey
tr&asﬁep;-ar-ekhe?wise-dispese-ef—all—ep-aubs%antially
all-e£—the—preperty—ep-assets-ef-the-eerpepasien-exeept
vRder-Seation-3900y

¢63 (a) A proposal to merge or consolidate with
another corporation, domestic or foreign.

te} (b) A proposal to reduce the stated capital of
the corporation.

td} {(c) A proposal to amend the articles, except
to extend the terms of the corporate existence,

te} (d} A proposal to wind up and dissolve the
cerporation,

¢£} -(e) A proposal to adopt a plan of distribution
of shares, Ssecurities, or any consideration other than
money in the process of winding up.
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APPENDIX C

A proposed new Section 3901.5 of the Corporations Code

relating to the solicitation of proxies or written consents

of stockholders in connection with a sale or transfer of all

or substantially all of the corporate assets.

3901.5. In soliciting proxies authorizing the holder

to vote in favor of any transaction referred to in Section
3901 or in soliciting written consents of shareholders
thereto the corporation shall mail to each shareholder of
record a notice setting forth the principal terms of the
transaction and the nature and amount of the consideration.

Failure to comply with this section does not invalidate the

transaction.

-16-




APPENDIX D

A proposed new Section 4300.5 relating to the rights of the
dissenting shareholder and a cross reference in Se:tion 3901 to
Section 4300.5.

3901, A corporation shall not sell, lease, convey,
exchange, transfer, or otherwise dispose of all or sub-
stantially all of its property and assets except in accordance
with one of the following subdivisions:

{a) Under Section 39500,

{b} Under authority of a resolution of its board of
directors and with the approval of the principal terms of
the transaction and the nature and amount of the consider-
ation by vote or written consent of shareholders entitled
to exercise a majority of the voting power of the corpor-
ation.

However, the articles may require for such approval
the vote or consent of a larger proportion of the share-
holders or tha separate vote of a majority or a larger
proportion of any class or classes of shareholders.

Any holder of voting or nonvoting shares who has not

voted to approve a transaction authorized by this ssction

mav apply for the purchase of his dissenting shares as

provided in Section 4300.5.

4300.5. In the event that a corporation has sold,
leased, conveyed, exchanged, transferred or otherwise dis-
posed of all or substantially all of its property and assets
pursuant to Section 3901 of this code, any holder of voting
or nonvoting shares who has not voted to approve the prin-
cipal terms of the transaction and the nature and amount of

the consideration, or given his written consent thereto, may,

-17-
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by complying with this article, require the corporation
of which he is a shareholder to purchase his dissenting
shares and to pay him their fair market value. The market
value shall be determined as of the day before the vote of
the shareholders approving the transaction, or the day be-
fore the written consent of the requisite number of share-
holders was obtained, as the case may_be, excluding any
appreciation or depreciation in consequence of the proposed

transacticn,

18-




APPENDIX E

Proposed amendments to enact the principle of the Jeppi
decision,

2201, At the annual meeting directors shall be
elected, reports of the affairs of the corporation shall
be considered, and any other business may be transacted
which is within the powers of the shareholders, except
that action shall not be taken on any of the following
proposals unless written notice of the general nature of
the business or proposal has been given as in case of a
special meeting, even though notice of regular or annual
meetings is otherwise dispensed with:

(a) A proposal to sell, lease, convey, exchange,
transfer, or otherwise dispose of all or substantially all
of the property or assets of the corporation except when

made in the usuval and regular course of its business or

under Section 3900.

{b) A proposal to merge or consolidate with another
corporation, cdomestic or foreign.

(¢} A proposal to reduce the stated capital of the
corporation.

(@} A proposal to amend the articles, except to ex-
tend the term of the corporate existence.

{e} A proposal to wind up and dissolve the corporation.

{£) A proposal to adopt a plan of distribution of
shares, securities, or any consideration other than money
in the process of winding up.

3901l. A corporation shall not sell, lease, convey,
exchange, transfer, or otherwise dispose of all or sub-
stantially all of its property and assets except in accord-
ance with one of the following subdivisions:

(a) Under Section 3900.

(b) When made in the usual and regular course of its

business.
~19-
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{c} VUnder authority of a resolution of its board of
directors and with the approval of the principal terms of
the transaction and the nature and amount of the consider-
ation by vote or written consent of shareholders entitled
to exercise a majority of the voting power of the corporation.

However, the articles may require for such approval the
vote or consent of a larger proportion of the shareholders
or the separate vote of a majority or a larger proportion of
any class or classzes of shareholders.

-20-
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2.

FOOTNOTES:

- Cal. Corp. Code § 2201 provides:

At the annual meeting directors shall be elected,

reports of the affairs of the corporation shz21ll be considered,
and zny cther business ma2y be transacted whizh is within the
powers o1 the shareholders, except that action shall rnct be
taken on any of the following proposals unless wristen notice
of the general rature cf the business or propossal lixs been
given as in case of a special meeting, even Lhough notice of
regelar or annual meetings is otherwise dispensed with:

{a) A proposal to sell, lease, convey, exchange,
transfer, or otherwise dispose of all or substan-
tially ail of the property or assets of the corpor-
ation except under Section 3900.

{b} A proposal to merge or consolidate with another
corporation, domestic or foreign.

{c) A proposal to reduce the stated capital of the
corporation.

(d) A proposal to amend the articles, except to
extend the term of the corporate existence.

{e) A proposal to wind up and dissolve the corp-
oration.

(f) A proporal to adopt a plan of distribution
of shares, securities, or any consideration other
than money in the process of winding up.

Cal. Corp. Code § 3901 provides:

A corporation shall not sell, lease, convey, ex~

change, transfer, v otherwise dispose of all or substantially
all of its progerty and cssets except in accordance with one
of the followirg subiivicions:

{a) Under Section 3900.

{b) Bnder authortty of a resolution of its board
of directors and with the epproval of the principal
terms of the transaction and the nature and amount
of the consideratipn by vote or written consent of

-1~




shareholders entitled to exercise a majority of
the voting power of the corporation.,

However, the articles may require for such approv-
al the vote or consent of a larger proportion of the share-
holders or the separate vote of a majority or a larger
proportion of any class or classes of shareholders.

3. Ballantine; Corpcrations § 281 {rev. ed. 1%ih}: & Thampson;
€crporations § 2501 (34 ed. 1927): 3 Cook;,Carporations § 670
(8th ed. 1923).

4. Lake Ontaric Bank v. Onondaga ‘Bank, 7 Hun {N.Y.)} 549 {(1876);
Town v. Bank of River Raisin, 2 Doug. (Mich.) 530, 546 {1847):
Revere v. Boston Copper Co., 15 Pick,{Mass.) 351 {1834); Geddes
v. Anaconda Mining Co., 254 U.S. 590, 596, 41 Sup.Ct.7209, 211,
(1921) {dictum); Ballantine, Corporations  § 281 {rev. ed. 1946}
3 Cook; Corporations § 669 (8th ed. 1923).

5. Oskaloosa Savings Bank v. Mahaska County State Bank; 205 Iowa
1351, 219 N.W. 530 (1928): Ballantine, Corporations § 281
{rev. ed. 1946); 4 Thompson, Corporations § 2498 {3d ed. 1927);
3 Cook, Corporations § 670 (8th ed. 1923); 7 United States
Securities and Exchange Commission Report, 576 {1938}.

6. Bowditch v. Jackson Co., 76 N.H. 351, 82 Atl. 1014 (1912):

()

Paterson v. Shattuck Arizona Copper Co., 186 Minn, 611,
24 N.W, 281 (1932);: 6a Fletcher; Cyclopedia Corporations
§ 2947 (perm. ed. 1950}.
7. Jeﬁpi Ve Brockmap Holding Co., BA-Cal.Zd 11, 206 P.2d 847
(1949); see also, Keck Enterprises v. Braunschweizer, 108 F,Supp.
- 925 (1952); Thayer v. Valley Bank; 35 Ariz. 238, 276 Pac. 526
(1929); Annot., Sale of Corporate Assets, 9 A.L.R.2d 1306,

-l




8.
9.

10.
11.
iz.

13.

()

14,

15.
16.

1312 (1950).

Hendren v. Neeper; 279 Mo. 125; 213 S.W. 839, 5 A.L.R. 927 (1919).
Ballantine; Corporations § 42 {rev. ed. 1946): 2 Fletcher,
Cyclopedia Corporations § 518 (perm, ed. 1950); Annot.,

Corporations - Sale of Property, 5 A.L.R. 930 (1920)}.

34 Gal.2d 11; 206 P.2d 847 {1949).

Id. at 16, 206 P.2d at 850.

Source of the comparative analysis of the statutes is from
Corporation Manual {Parker and Smith 1953).

Illinois, Louisiana, Missouri; North Carolina, Chio, Pennsyl-
vania; Wisconsin; Virginia. See note ﬁi supra. All of these
Jurisdictions require that when a sale not in the usual and
regular course of business is contemplated the vote must be
taken at a regular meeting in which notice had been sent
apprising the shareholder that such a transaction was to be
considered at the regular meeting; or at a special meeting
duly called for that purpose.

Illinois, North Carclina, Pennsylvania; Wisconsin, Virginia.
See note ié supra. Wisconsin has a provision specifically
exempting corporations organized to deal in property as well
as a provision relating to a sale in the usual course of
business. Wisc. Stat. c¢. 180, § 180.70 (1955).

Louisiana, Missouri, Ohio. See note ig supra.

Alabama; Colorado; Gonnecticut; District of Columbia, Georgia;
Hawaii, Idaho; Indiana; Xansas, ﬁentucky; Maryland, Montana,

New Hampshire, New Mexico, New York, North Dakota, Oklahonma,

-3




()

{9

17.

18.

19.

20.

2l.
22.
23.
2k
25.

Oregon; Rhode Island; South Carolina; South Dakota, Tennessee;
Vermont , washington; See note ii SUpra.

A New York court upheld a sale by a corporation engaged in

the real estate business making no attempt to proceed in
accordance with the statute. Greenpoint Coal Docks v. Newtown
Creek Realty Corp.; 5 Misc.2d 812; 912 N.Y.S.2d 466 (1949},

Cal. Corp. Code § 3901. Alaska, Arkansas, Delaware, Florida,

Michigan, Minnesota, Nebraska, Nevada, New Jersey, West Virginia.

)2
See note 1}l supra.

Del. Code Ann. Tit. 8 § 271 (1953}. A report to the Securities
Exchange Commission stated that these statutes, including Sec-
tion 3901 of the California Corporations Code, are not clear -
as to whether; when such a sale is made with the written consent
of the required proportion of shareholders; such consent has to
be filed at & shareholders' mesting to be effective.

7 United States Securities and Exchange Commission Report;

570 {1938},

The statutes providing for the approval of the sale at a

special or regular meeting require notice to the shareholders
regarding the proposed sale. Parker and Smith; Corporation
Manual; passim (54th ed. 1953)

See note 7 and 18 supra. |

Mich. Comp. Laws c. 450, § 57 (Mason Supp. 1952).

N.J. Stat. Ann. Tit. 14; c. 14:3-5 (1939).

Cal. Corp. Code § 4107.

Cal. Corp. Code § 4123.

RO —




26.

27 .

28,
29.
30.
31,
32,

33.
34

35.
36.

Cal. Corp. Code § 4600-19. Section 4600 of the Corporationts
Code provides that a corporation may be dissolved by the
written consent of 50% of the shareholders and Section 4605
requires the directors to mail notice of ths commencement

of the proceedings for a voluntary dissolution to all the

shareholders.,

See, Ballantine, Amendments of the California General Corpora-

tion Law {1933), 8 Calif. S.B.J. 136 {1933); Ballantine,

California Corporation Laws, pp.V,21 {1932); Ballantine,
Questions of Policy in Drafting a Modern Corporation Law,

19 Calif. L. Rev. 465 {(1931): Ballantine, California Amend-

ments, preface {(1929}.

Cal. Civ. Code § 36la (1903}.

Cal. Civ. Code § 343 (Deering 1931).

Ballantine; California Cerporation Laws 323 (1932).

Cal. Civ. Code § 343 (1933).

Ballantine and Sterling; California Corporation Laws 136

(Supp. 1933}.

Cal. Stat. 1947, c. 1038, pp. 2375, 2440.

By court action; Ore. Rev. Stat. § 57.516 (1957-58); Mo. Rev.
Stat. c. 351; 351.405 {1943); or by three disinterested persons,
N.H. Rev. Stat. Ann. c. 294; § 295:77 (1955}; Mont. Rev. Codes
Ann. Tit. 15, § 15-912 {1947).

‘N.T. Stock Corporation Act § 21.

Cal. Corp. Code § 4123; Michigan has a similar provision. Mich.
Comp. Laws § 450.44 (1948). Michigan, however; does provide




(M)

that a shareholder could request a withdrawal of his demand
for payment. If the directors consent to this request he

is then entitled to any rights which he would otherwise

have had ‘during the time when his demand for payment was

in effect. These statutes are unusual in that they provide
that the dissenting shareholder who is entitled to sell his
shares to the corporation is precluded from resorting to any
other remedy in equity or law. The latter provision has been
criticized on the ground that “no majority however large
should be permitted to run rough shod over the minority,
however small; by illegal action or legal act carried ocut

by illegal means.™ Lattin; Remedies of Dissenting Stock-
holders under Appraisal Statutes, 45 Harv. L. Rev. 245;

283 (1931). Dissenting stockholders should not be deprived
of those remedies which are ordinarily available in the event
of irregular or illegal action by the majority merely because
a special statutory remedy is given them. Stevené, Corpora-
tions 595 (Hornbook Series 2d ed. 1949). On the other hand;
in commenting on the Section h123; Professor Ballantine took
the position that the remedy given by the statute should be
made exclusive thus precluding minority stockholders from
blocking necessary changes and hampering business. Ballantine,
Questions of Policy in Drafting a Modern Corporation Law, 19

Calif. L. Rev. 465, 482 (1931).




