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AGENDA FOR MEETING
OF
LAW REVISION COMMISSION

November 1 & 2, 1957

Minutes of meeting of October 3 & 4, 1957 (Sent earlier).
Law Revision Commission 1958 Annual Report (Sent earlier).
Northern Committee recommendations on submitted suggestions
{Minutes of meeting of Northern Committee and other material
enclosed}.
Report on status of current studies (Sent earlier).
Re-referred matters [See minutes of meeting of Northern
Committee gnclosed):

a. Study No. 1, Suspension of Absolute Power Alienation.

b. Study No. 6, Effective Date of Order Ruling on
Motion for New Trial.

c. Study No. 8, Marital "For and Against™ Testimonial
Privilege.

d. Studv No.32, Arbitration.
Study No. 25 - Prob, Code §259 (Memorandum No. 1 and other
material enclosed).
Study No. 31 - Doctrine of Worthier Title {Memorandum No. 2
and draft of statutes enclosed).
Study No. 37{L) - Claims Statute (Research study and recom-
mendations of Southern Committee sent earlier).

Continued...
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9.

Study No. 34{L) - Uniform Rules of Evidence--Rule 63 and
Subdivisions 1, &, 5, 6, 7, 8, 9 (Material sent earlier;

please refer to earlier letter suggesting material to

bring).




C o MINUTES OF MEETING
o
NOVEMBER 1 AND 2, 1957

San Barnardino

Pursuant to the call of the Chairman, the Law Revision Coumissdon
met on November 1 and 2, 1957, at San qunardino, California.
PRESENT: - |

Mr. Thomas E. Stanton, Jr., Cheairmen
iir. John D, Babbage v1ca-ﬁhsimsn
Honorable- James A. 6ebey _
Honorable C].ark L. Bradley :
Honorable - A4 Gustafson -
I"Er. Dert IWQ ?i’b .
lir. Charles H. MHatthews

C lr, Stanford C. Shaw _
Professor Samuel D: Thurman
Mr. Ralph N Kleps, ex~officio

Mr. John R. HcDonough, -Jr., the Executive Secretary and lMies
Louisa R. L:I.ndcm, the Agsistant Executive Secretary, vera. alsc presemt.

‘The minutes of the meeting of October 3 and 4, 1957, vhich hed
been distributed to the members of the Connission prior to the meet-

ing, were unanimously approved.
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(:; Minutes of Meeting of November 1 and 2,1957

TI. ADMINISTRATIVE MATTERS

A, 1958 Report of the Law Revigion Commission: The Commission
considered a draft of the 1958 Report of the Law Revision Commission

prepared by the Executive Secretary {a copy of which is attached to
these minutes}, In the course of the discussion a number of changes
in the draft were agreed upon., Among the decisions taken were the
following: |
(1) The report should include a section on the 1957 legis-
lative program of the Commission;
(2) Items in the Calendar of Topics Selected for Study
should set forth in a single list rather than by year of author-

()

ization;

(3) Topics Selected for Future Consideration should be
1isted and described in the body of the report rather than in
the appendix;

{4) Section I of the report should include a description
of the Gommiasion's procedure; inecluding a reference to its
1iaison with the State Bar and the Judicial Council, and to the
fact that its research consultants are attorneys at law and
faculty members of the California law schools; and

(5} that the citation for the bound volume should hereafter
be 1 Cal. Law Revision Comn, Rep.____ . |
The Commission unanimously agreed that the Chairman and the

C:a Executive Secretary be authorized to put the 1958 Repert in final form
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" Minutes of Meeting of November 1 and 2, 1957

pursuant to the action taken and send it to the State printer without
further review by the Commigsion. The Commission authorized the
Executive Secretary to send a typewritten copy of the final draft of
the Report to the Council of State Governments.

In discussing the 1958 Report; the Commission considered whether
in the future the concurrent resolution should list studies in progress
as well as those recommended for future study by the Commisgion. A
motion was made by Senator Cobey; seconded’ by Mr. Gustafson, and
unanimously adopted that the resolution continue t& be submitted in

form heretofore submitted,

-




Minutes of Meeting of November 1 and 2, 1957

B. _Committee System Discontinued: The Commission discussed

whether the committee system should be continued. A motion was made
by Mr. Bradley and secondad by Mr, Babbage that the committee system
heretofore used by the Commission be discontinued. The motion
carried:

Ayes: Babbage; Bradley; Gobey; Gustaf&un; Levit; Matthews;

Thurman,

Noes: Stanton.

Not present: 3Shaw.

A motion was made by Mr, Bradley and seconded by Mr. Babbage that
the Chairman be authorised to call both regular and special meetings
of the Commission. The motion carried:

Ayes: Babbage; Bradley; Cobey; Gustafson; Lavit; Matthews;
Thurman.,

Noes: Stanton.

Not present: Shaw,

A motion was made by Mr. Levit and seconded by Mr, Babbage that
(1) at a special meeting of the Commission no matter may be considered
or acted upon except as provided in the call; and (2) at a general
meeting any matter brought before the Commission may be acted upon.
It was unanimously agreed to amend this motion by striking out both
toonsidered or® and all of the motion following the semicolon. As
amended; Mr. Levit's motion {that at a special meeting no matter shall

be acted upon except as provided in the call] was adopted as follows:




Minutes of Meeting of November 1 and 2, 1957

Ayes: Babbage, Bradley, Cobey, Gustafson; Levit; Matthewa;
Thurman.
Noes: Stanton.
Not present: Shaw.
It was agreed that all Commission memb?rs are to receive notice

of all special meetings called by the Chairman,




Minutes of Meeting of November 1 and 2, 1957

)

C. 1958-1959 Budget: The Executive Secretary reported that (1)

he and Mr, Stanton had attended the Department of Finance hearing on
the 1958-59 budget: (2} the new position of Intermediate Stenographer-

Clerk was approved on a one-year basis; (3) additional information
was requested on several matters and (4) it appears that there will
be no substantial difficulty with the budget insofar as the Department

of Finance is concerned.
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Minutes of Meeting of November 1 and 2, 1957

D. Bound Volumes: The Executive Secretary reported that one-

half of the Commission's bound volumes have been delivered and that
it had bgen discovered that these volumes were incorrectly compiled
as to sequence. He reported that he was negotiating with the State
printer to have these volumes redone and that delivery of the other
one-half of the volumes would be delayed until the errors in compi-
lation were corrected by the State printer., The Executive Secretary
reported that he will procﬁré mailing book jackets for the purpose of
distributing the bound volumes.,

e P




Minutes of Meeting of November 1 and 2, 1957

E, Estimated Costs re Addressing law Revision Commission Mailing

List: The Commission considered a Memorandum on Estimated Costs re

Addressing Law Revision Commission Mailing List {a copy of which is
attached to these Minutes)., 4 motion was made by Mr. Babbage; second-
ed by Senator Gobey; and unanimously adopted that the Executive
Secretary be authorized to proceed with the most advantageous method
of establishing a permanent malling list with a local firm furnishing

such service.
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Minutes of Meeting of November 1 and 2, 1957
ITI. ACENDA

The Cormission considered a number of suggestions for revision
of the law which had been received from members of the Bench and Bar;
along with the Staff reports and Northern Committee recommendations
relating to them. The following action was taken:

A, Immediate Study: The Commission decided that the following
items should be placed on the 1958 Agenda of Topics Selected for
Immediate Study:

(1) A study to determine whether statutes relating to
service of process by publication should be revised in light of
recent decisions of the United States Supreme Court.[Suggestion
No. 2261}

{2) A study to determine whether the law relating to the
right of a tenant under a renewal lease to remove trade fixtures
should be revised.[Suggestion No. 209] \ |

(3) A study to determine whether the doctrine of election of
femediea should be abolished in cases involving different de-
fendanta.[Suggestion No, 207]

(L) A study to determine whether Section 197&; of the Cods
of Civil Procedure; which precludes liability for a misrepre-
sentation respecting the ¢redit of a third person unless the
misrepresentation is in writing should be repealed or revised.

[Suggestion No. 196]




Minutea of Meeting of November 1 and 2, 1957

(5) A study to determine whether a statute should be en-
acted depriving a deserting spouse of his intestate share of the
other spousets estate.{Suggestion No. 197]

B, Hold: The Commission decided that the following items
should be Accepted for Study but not to be included on the 1958 list
of Topics Selected for Immediate Study.

A study to determine whether Section 1962; Subdivision

5 of the Code of Civil Procedure {conclusive presumption of

paternity when spouses cohabiting) should be repealed in

view of the conclusiveness of blood tests in negating
paternity and the effect generally given to blood tests
under 1980.6 of the Code of Civil Procedure. [Suggestion

No. 13(2}]

A study to determine whether Section 108 of the

Probate Code should be revised to make Probate Code Sections

228 and 229 inapplicable to the situations to which it

applies.{Suggestion No. 1927} |

C. Postponed: The Commission postponed consideration of Sug-
gestion No. 18l pending action by the 1959 Session of the Legislature
on Article IX of the Uniform Commercial Code.

D. HNot Accept: The Commission decided that Suggestion No. 9

should not be accepted for study and should be referred to the Motor
Vehicle Advisory Camittee.

The Commission considered and decided not to accept Suggestion

No. 221, that creditors of joint tenants be given greater protection.
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Minutes of Meeting of November 1 and 2, 1957

During the discussion of this subject it was decided that the Staff
should prepare for the Commissionts consideration a formal suggestion'
that the Commission study the problems created by the Tomaier doctrine;
i.e., the rule that parol evidence is admissible to show that proﬁerty
taken in joint tenancy was intended to be community property.

The Commission considered the Northern Committee's recommendatims
relating to suggestions to 'not accept"; Tconsolidate™ and theld" as
set forth in the minutes of its meeting of October 21; 1957 {a copy
of which 15 attached to these minutes). A motion was made by Mr.
Bradley; seconded by Mr, Babbage; and unanimously adopted that con-
sideration of these recommendations be deferred to the next meeting

of the Commission.

-11-
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ITII. CURRENT STUDIES

Study No. 1 - Suspension of the Absolute Power of Alienation:

The Commission considered the Northern Committeets recommendation re-
lating to this study as set forth in the minutes of its meeting of
October 21, 1957 {a copy of which is attached to these minutes). .

After the matter was discussed a motion was made by Mr. Gustafson,

seconded by Mr. Thurman, and unanimously adopted that the Commission

accept the Northern Committee's recommendation that the Commission's
recommendation on this subject should be presented again to the 1959
Session of the Legislature; and that as a preliminary step it should
be discussed with the Senate Interim Judiciary Committee.

~12-
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Minutes of Meeting of November 1 and 2, 1957

Study No, 6 - Effective Date New Trial Order: The Comission

considered (1) the Northern Committee's recommendation relating to
this study as set forth in the minutes of its meeting of October 21;
1957 (2 copy of which is-attached to these minutes) and (2) a memo-
randum prepared by the Executive Secretary {a copy of which is
attached to these minutes), After the matter was discussed; a motion
was made by Mr, Levit; seconded by Mr. Shaw; and unanimously adopted
that the Commission accept the Northern Gommitteefs recomuendation
that the Commission recommend to the 1959 Session of the Legislature
that Section 660 of the Code of Civil Procedure be revised to make the
effective dates of orders ruling on motions for new trials the date of
entry of an order in the permanent minutes and the date of the filing

of a written order.
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Study No, 8 - Marital “For and Against" Tegtimony Privilege:

The Commission considered the Northern Committeet's recommendation re-
lating to this study a&s set forth in the minutes of its meeting of
October 21; 1957 {a copy of which is attached to these minutes). '
After the matter was discussed a motion was made by Senator Cobey,
seconded by Mr, Shaw; and unanimously adopted that the Commission
accept the Northern Committee's recommendation that no further action
be taken on this study pending final disposition of Study No. 34(L);
Uniform Rules of Evidence.
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Minutes of Meeting of November 1 and 2, 1957

Study No. 25 - Probate Code Sections 259-259.2: The Commission
considered the research study prepared by Professor Harold Horowitsg,

the recommendations of the Southern Committee set forth in the minutes
of its meeting on September 21; 1957 (a copy of which is attached to
these minutes) a draft prepared by the Staff of legislation designed
to effectuate the Committee's recommendation (a copy of which is
attached to these minutes) and a Memorandum by Mr, William B, Stern
commenting on an earlier draft of Professor Horowitz's study and re-
commending certain amendments of Probate Code Section 259 {a copy of
which is attached to these minutes).

The Commission discussed whether Probate Code Sections 259-259,.2
should be repealed and whether an impounding statute should be enacted.
A motion was made by Mr, Gustafson; seconded by Mr, Levit; and un-
animously adopted that the Commission recommend the enactment of an
impounding statute. .

A motion was made by Mr. Gustafsoﬁ and seconded by Mr. Levit,
that the Commission recommend the repeal of Probate Code Sections
259; 259,11 and 259.2., The motion carried:

Ayes: Bradley; Gustafson; Levit; Matthews; Stanton;
Thurman.

Noes: Cobey.

Not present: Babbage; Shaw.

The Commission then turned to a detailed discussion of the draft
of an impounding statute prepared by the Staff. It first discussed _
subparagraph {c)(3} of Section 1; a motion was made by Senator Cobey,

-15-




Minutes of Meeting of November 1 and 2, 1957

seconded by Mr, Gustafson; and unanimously adopted that this sub-
paragraph be deleted,

The Comnission discussed whether Section 2 of the proposed im-
pounding statute should include a provision for the payment of reason-
able attorney's fees to the attorney representing the person on whose
behalf the money is impounded. A motion was made by Mr. Babbage and
gseconded by Mr. Thurman; that there should be no reference to attorneys
fees in Section 2., The motion carried:

Ayes: Babbage; Gustafson; Levit; Matthews; Thurman.
Noes: Bradley; Cobey; Stanton.
Not present: Shaw.

A motion was made by Mr. Levit and seconded that the Commission
recommend that a separate section be enacted to provide for the pay-
ment out of the impounded funds; at the time when the funds are paid
out thereunder; of reasonable attorney's fees to both the attorney
representing the person on whose behalf the money was impounded and
the attorney representing the person to whom the funds are paid. The
motion carried: )

Ayes: Bradley; Cobey; Gustafson; Levit, Matthews.
Noes: Babbage; Stanton; Thurman,
Not present: Shaw.

A motion was then made by_Mr. Babbage and seconded by Mr.
Bradley; that the statute providing for attorney's fees should be
extended to provide for the payment of such fees in cases where the
property escheats to the State under Section 5. The motion did not
carry:

-16-




Minutes of Meeting of November 1 and 2, 1957

Ayes: Babbage Bradley.

Noes: Cobey, Gustafson, Leva.t Matthews, Stanton , Thurman,

Not present: Shaw.

The following changes in the impounding statute prepared by the
Staff were also agreed upont

(1) In subparagraph {c¢){l) of Section 1 the word "sub- .-
stantial® should be inserted before "benefit",

(2) Subparagraph (¢){2) of Section 1 should be deleted and
Section 1 should be revised to include a rebuttable presumption
that a person will not have the substantial benefit or use or
control of the money or other property due him if he is & resi-
dent of a country designated by the Secretary of the Treasury; ‘
etc. ]

{3} In Section 2 additional financial institutions, such
as savings and loan associations; should be included in those
in which impounded funds may be deposited.

(4) The petitions referred to in Sections 2 and 3 should
be required to be verified.

{5} All references to Probate Code Sections 259-259.2
should be deleted. |

(6) Provision should be made in Section 4 for the dis-
position of the funds in the event that the first person desig-
nated thereunder shall be a disqualified alien heir; and similar
provision should be made for a case ?n which the seccnd person

designated be similarly disqualified, etc.

-17-
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Minutes of Meeting of November 1 and 2, 1957

(7) The statute should provide that any motion made pursuant
to Sections 2; 3 and 4 must be made on notice and a copy of the
notice served on the Attorney General and such other persons the
court shall direct.

(8) Additional minor changes should be made.

It was agreed that the Commission will conslder a revised draft
of the proposed impounding statute at its next meeting., The Executive
Secretary was directed to present a memorandum at that time covering
two points: {1) should a person for whom an impoundment is made be
able to assign his right to the impounded funds and, if so, should the
assigneets right to receive the funds be determined without reference
to whether the assignor could then receive them; and (2) how have the
New York Courts interpreted and applied the provision of their im-
pounding statute which is similar to subparagraph {(c¢)(1l} of tpe pro-
posed statute; with particular reference to whether they have, in
effect; read “substantial" into it before "benefit".

-18-




Minutes of Meeting of Nevember 1 and 2, 1957

Study No, 31 - Doctrine of Worthier Title: The Commission con-

sidered the resea?ch study on this subject prepared by Professor
Harold E, Verrall, its prior action on this matter as set forth in
the Minutes of the Meeting of the Commission on August 2 and 3; 1957
{a copy of which is attached to these minutes) and a draft of proposed
statutory enactments to abolish the doctrine of worthier title in both
testamentary and inter vivos cases which had been prepared and dis-
tributed at the meeting (a copy of which is attached to these minutes),.
The Commission discussed whether abolition of the doctrine of

worthier title in wills cases should be accomplished by amendment of
Probate Code Section 108 as recommended by the Staff. A motion was
made by Mr,. Bradley and seconded by Mr., Thurman; that the Commission
recormend the enactment of a new Section of the Probate Code for this
purpcse. The motion carried:

Ayess Babbage; Bradley; Cobey; Levit; Matthews; Stanton;

Thurman.
Noes: Gustafson
The Commission then discussed what form the new section of the

Probate Code should take. A motion was made by Senator Cobey and
seconded by Mr. Thurman that the new section should utilise language
contained in the Staff's revised proposal with certain specified
changes and deletions. The motion carried: ' ‘ '

Ayes: Babbage; Bradley; Cobey; Gustafson, Matthews,

St;::w.nrﬂ;u:m;| Thurman.

Noes: Levit.
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A motion was then made by Mr. Gustafson and seconded by Mr.
Bradley that the Commission recommend enactment of a similar new
section of the Civil Code to abolish the doctrine of worthier title
In inter vivos cases. The motion carried:

Ayes: Babbage; Bradley; Cobey; Gustafson; Matthews;
Stanton; Thurman.
Noes: Levit,

The Commission considered (1) whether the new Probate Code and
Civil Code sections ocught to apply in the interpretations of existing
documents; {2) whether such application would be constitutional; {3)
whether if nothing were said in the new sections; they would be so
applied by the courts; and {4) whether the new sections should spe-
cifically state whether they are to apply to existing documents. The
Staff was directed to prepare a memorandum on these questions.

The Commission authorized the Chairman and the Executive Secretary
to draft new Probate Code and Civil Code Sections in the form dis-
cussed by the Commission and to send copies of the draft statutes to
the State Bar with a letter stating that the Commission would welcome
the views of the State Bar.on the several questions raised in the

preceding paragraph.
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Study No. 32 - Arbitration: The Commission considered the recom-

mendation of the Norﬁhern Committee as set forth in the minutes of
its meeting of October 21; 1957 (a copy of which is attached to these
minut?s). After the matter was discussed; a motion was made by Mr.
Levit, seconded by Mr. Shaw; and unanimously adopted that the
Commission postpone consideration of this matter until the next meet-
ing and that in the meantime the Executive Secretary furnish copies
to the members of the Uniform Arbitration Act; the study prepared by
Mr,. Kagel of the Uniform Arbitration Act and his own memorandum on

Mr., Kagelt's study.

-21-




Minutes of Meeting of November 1 and 2, 1957 E

Study No, 34(L} - Uniform Rules of Evidence: The Commission

deferred consideration of this study to the next meeting at which ;
time Professor Chadbourn will be present, The Commission directed the
Executive Secretary to send to the members of the State Bar Committee §
appointed to consider the Uniform Rules of Evidence the minutes of the
Commigssion meeting October 3 and 4 relating to this study agd all of
Professor Chadbournt's material received to date; stating in his cover-
ing letter that neither the minutes nor the study reflect the final
action of the Commission.

A motion was made by My. Stanton; seconded by Mr., Gustafson; and
unanimously adopted that Professor Chadbourn should receive part pay-
ment of one-~half of the amount specified in the present contract.

There being no further business the meeting.was-adjourged.-

Respectfully submitted,

John R. McDonough, Jr,.
Executive Secretary

-22-
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LETTER OF TRANSMITTAL

To HIS EXCELLENCY GOOIWIN J. KNIGHT
— QGovernor of California
and To the Pembers or the Legislature

The Celifornie lew Revision Commission, created in 1953 to
examine the common law and statutes of the State and to recom-
mend such changee in the law as 1t deems necessary to modify
or eliminate antiquated and inequitable rules of lew and to
bring the law of this State into harmony with modern conditlons
(Government Code, Sections 10300 to 10340}, herewith submits
this report of its transactions during the year 1957.

THOMAS E. STANTON, Jr., Cheirman

JOHN D. BAEBAGE, Vice Chalrman

JAMES A. COBEY, Member of the Senate

CLARK L, ERADLEY, Member of the Assembly

ROY A. GUITAFSON

BERT W. LEVIT

CHARLES H, MATTHEWS

SPANPQRD C. SHAW

SAMUEL D, THURMAN

RALFH N. KLEPS, Legislative Counsel,
Ex Officilo

JOHN R. McDONOUCH, Jr.
Executive Becretary

March 1, 1958
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REFORT OF THE CALIFORNIA LAW REVISION
COMMISSION FOR THE YEAR 1957

I. FUNCTION OF COMMISSYON

The California law Revision Commission was crested by Chapter

b5 of the Statutes of 1953. The Coumnission consists of one Member

of the Senate, cne Member of the Assembly, seven members appointed

by the Governor with the advice and consent of the Senate, and the

Legislative Counsel who is an ex officic, noavoting member.

The principal duties of the Law Revision Commission are set

forth in Section 10330 of the Government Code which provides that the

Commisslon shall, within the limitations imposed by Section 10335 of

t".he Government Code:

(a)

(v)

(e)

(a)

Examine the commom law and statutea of the State and
Jjudicial decisions for the purpose of discovering de-
fects and anachroniems in the law and recommending
needed reforms. '

Receive and consider proposed changes in the law
recommended by the American Law Institute, the Ha-
tional Conference of Commissioners on Uniform State
Lawe, any bar assoclation or other learned bodies.

Receive and consider suggestions from judges, jus-
tices, public officials, lawyers, and the public
generally as to defecte and anachronisms in the law,

Recommend, from time to time, such changes in the
law as it deems necessery to modify or eliminate anti-
gquated and inequitable rules of law, anf to bring the

..h.q
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law of tEis Stete into harmony with modern con-
ditions,

The Comnission’s program is fixed in accordance with Section
10335 of the Government Code which provides:

The Comnission shall file a report at each regular ses-
sion of the lLeglslature which shall contain a calendar of
topice selected by it for study, including a list of the
studies in progress and & list of topics intended for futwre
consideration. After the filing of its first report the Com-
missicn shall confine its studies to those topics set forth
in the calendar contained in its last preceding report which
are thereafter spproved for its study by concurrent resolu~
tion of the Legislature. The Commission shall elso study
any topic which the Legislature, by concurrent resoluticu,
refers to it for such study. ,

Imsaion is algo directed to recommend the express repeal
of ell statutes repealed by implication or held unconstitutional
by the Supreme Court of the State or the Supreme Cowrt cof the
United States. CAL. GOVT. CCDE §10331.
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I1. PERSONNEL OF COMMISSION

Honorable Jess R. Dorsey of Bakersfield, Member of the Senate
for the Thitby-foun'th Senatorial District, was resppointed as the
Senate Member of the Commission at the beginning of the 1957 Ses-
sion of the Legislature, and resigned from the Commission at the
end thereof. Honorahle Jemes A. Cobey of Merced, Member of the
Senate for the Twenty-fourth Senatorial District, was thereupon
appointed as the Senate Member of the Commission.

Honorable Clark L. Bradley of San Jose, Menmber of the Assemblll;r
for the Twenty-eighth Assembly District, was reappointed as the
Asgembly Member of the Commiesicn at the beginning of the 1957 Ses-
8icn of the lLegislature.

Mr. Thomes E. Stanton, Jr. of Ban Francisco was reappeinted
to the Commission by Governor Khight. in Qctober, 1957 upon the
expiration of his first term of office.

Mr. Bert W. Levit of San Francisco resigned from the Commia-
sion effective January 1, 1957 because of the burden of his dutles
as President of the California School Trustee's Assoclation. At
the end of his term in the latter office he was reappointed to the
Comission by the Governor in October, 1957.

Mr, Charles H. Matthews of Los Angeles was appointed to the
Comnission in October, 1957 to £ill the vacancy created by the
resignation of Mr. Joseph A. Ball of Long Beach.

Honoreble Roy A. Gustefson of (xnard, District Attorney of

-6 -




Ventura Cownty, was eppointed to the Coammission by the Governor
in October, 1957, to £ill the vecancy created by the untimely death
of Jobn H. Swan of Sacramento.

As of the date of this report the membership of the law Revi-

sion Commiseion is:

Term Expires
Thomas E. Stanton, Jr. San Prancisco Chairman Oct. 1, 1961
John D. Babbage Riverside Vice Chairman Oct. 1, 1959
Hon. James A. Cobey Merced 3enate Menber * :
Hon. Clark L. Bradley San Jose Assembly Member *
Bon. Roy A. Gustafson Oxnard Menber Qct. 1, 1961
.Bert W. Levit San Franclsco Member Oct. 1, 1961
Charles H. Matthews 1o Angeles Member oOct. 1, 1959
Stanford C. Shaw (ntaric Member Oct. 1, 1959
Samuel D. Thurman Stanford Member Oct. 1, 1959
Ralph R. Xleps Sacramento Ex Officio *e

: Member

The Law Revision Commission held its third election of officers
in Cctober, 1957. Mr. Thomas E. Stanton, Jr. wes re-elected chairman
and Mr. Jobhn D. Babbage was re-elected vice chalirmen.

n September 2k, 1957 Miss Louisa R. Lindow was appointed assis-
tant executive gecretary of the Commission to £ili the vacancy created
by the resignation of Mrs. Virginia B. Nordfny. |

# The legislative members of the Commission serve at the pleasure
of the appointing power.

#% The Legislative Counsel is an ex officio nonvoting member of the
. Lew Revision Commission.
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TIT. SUMMARY OF WORK CF COMMISSION

During 1957 the Law Revision Commission was engaged in four
t wks:

1. Presentation of its 1957 legislative program to the
Iegisla.fure.a

2. Work on assignments given to the Cammission by the 1955,
1956 and 1957 Sesslons of the Legislature.’

3. Preparation of a calendar of topics selected for study to
be submitted to the Legislature for its approvel at the 1958 Zes-
sion, pursuant to Section 10335 of the Government Code; and

k. A study, made pursuant to Section 10331 of the Government
Code, to dstermine whather eny statutes of the state have been
held by the Supreme Court of the United States or by the Supreme
Court of California to be unconstitutional or to have been impliedly
-repealed.s

In 1957 the Comuission met on March 1 and 2 in Sacramentc, on
April 26 in Bacramento, on August 2 and 3 at Stanford, and on Octo-
ber 3 and 4 at Monterey. In addition, the Northern Committee of
the Commission met in San Francisco on May U4, July 26 end Septem-
ber 19; and the Southern Commlttee met in Los Angeles on June 8,
July 27 and Beptember 21.

2 fSee Part IV of this report, p« 9

VA of this report, p.1%
this report, p.20
this report, p.22

-8 -

[




IV. 1957 LEGISIATIVE PROGRAM OF COMMISSION

A. TOPICS SELECTED FQR STUDY

Pursuant to Section 10335 of the Government Code, the Lew Revi-
gien Commission included in its 1957 Report to the legislature a list
of fourteen topics which it hed selected for study. Kohora.ble Claxk
L. Bradiey, the Assembly Member of the Commission, introduced a con-

current resplution authorizing the Commlssion %o study these toples. -

The resolution was smended by the Legislature to add four additional

6 The topice suthorized for study

topics for study, and was adopted.
by this resolution are included in the list of studies in progress

contained in this report.T

B, . OTHER MEASURES

In 1957 the law Revision Commission presented its first major
legislative program to the Legislature, Thirteen bills prepared by
the Commission were introduced by its leglslative members. Of these,
aevenbecamie law. Of the others, one was vitbdrawnlb:.r the Commis-
sion for further study, one was vetoed by the Governor, and four
feiled to pass in the Sei;ate. The follovwing is & brief sumnary
of the legislative history of these thirteen bills:®
s- mo Sbatlb 1957, res. Q. 202’ 'Pc
T See Part VA of this report, p.1lk infra.

8 For a fuller description of the legislative history of these meas-
ures, see 1 Rep., Studies and Rec. of Cal. Law Rev'n. Comn., PP,
Vil - XII.
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Fish and Qeme Code: Assembly Bill No. 616, introduced by Mr.

Bradley end Honorable Feuline L. Davis, Member of the Assembly for
the Second Agsembly District, embodied the Revised Fish and Game
Code prepaved by the Camuiseion pursuant to Resolution Chapter 204
of the Statutes of 1955.7 After a nuber of anendments vere mde to
the bill, it was passed by the Leglslature am‘l gigned by the Governor,
beccming Chapter 456 of the Statutes of 1957.

Meximun Period of Confinement in a County Jail: Senate Bill Fo.

30 was introduced by Senator Dorsey to effectuate the recomendation

10 After minor amendments were

of the Commission on this subject.
mede to the bill it was passed by the Legielatwre and signed by the
Governcr, beceming Chapter 139 of the Statutes of 1957.

Notice of Applieation for Attorney's Fees and Costs in Domes-

tic Relations Actions: BSenate Bill No. 29 was introduced by Senator

Dorsey to effectuate the recommendation of the Commission on this
subject."t After several emendments, primarily of a technieal char-
acter, had been made in the bill, it was pessed by the Legialature
and signed by the Govermor, becoming Chapter 540 of the Statutes

of 1957.

Taking Instructions to the Jury Room: Senate Bill No. 33 vas
introduced by Senstor Dorsey to effectuate the recommendation of the

Y Bee 1957 Rep. Calif, Law Rev'n. Comm'n., 13-1h.

10 or the Commission's study and recommendation on this subject, asee
1 Rep,, Studies and Rec, Calif, Law Rev'n. Cam'n., p. A-l.

11l Por the Commission's study and recommendation on this subject, see
Eo, P- B'l-

- 10 -




Conmission on this subject.'® Thereafter, there came to the Commiss
sion's ettention a number of practical problems involved in making &
copy of the court's instructions aveilable to the jury in the jury
room, for which provision was not mede in the bill. BSince there would
not have been an adequate opportunity to study these problems and
amend the b1l during the 1957 Session, the Commission determined
not to sesk enctment of the bill but to hold the metter for fur-
ther study.

Dead Man Statute: Assembly Bill No. 247 was introduced by Mr.
Bradley to effectuate the reccumendation of the Commission on this
subject.13 The bill was passed by the Assembly, but was tebled by
the Senste Juliciary Comnittee,

Rights of Surviving Spouse in Property Acquired by Decedent
While bomicileﬂ._ Eisevhere: Assembly Bill No. 250 wes introduced by

#r, Bradley to effectuate the recommendation of the Commission on

this subject.l* The bill was passed by the Legislature and signed

by the Governor, becoming Chapter 490 of the Statutes of 1957.
Msritsl "For and Against” Testimonial Privilege: Assembly Bill

No. 248 was introduced by Mr, Bradley to effectuate the reccemenda-
tion of the Commission on this aub.ject.15 -The b1ll was passed by the
Assembly. It was very substantially amended to meet objecticns raised

IZ Yor the Commission's study and recomsendation on this subject,
fsiee iﬂ.-, P. c"li

13 For The Commission's study end recommendation on this subject,
see id., p. Del.

1% por $Be Commission's study and reccmmendation on this eubject,
sea id., p. E-1.

15 por the Commission's study and recommendation on this subject,
Bee _ig--, P. F'l-

-11 -
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by the Senate Judiciary Committee, becoming in effect primarily a
bill to restate and clarify existing law, bul failed to pess in the
Benate,

Suspension of the Absolute Power of Alienation: Assembly Bill

No. 249 vas introduced by Mr. m'a.dley 1:0 effectuate the recommenda-
tion of the Commissicn om this su'b.jec‘b.ls The bill was passed by
the Assembly but ﬁid not pass in the Senate.

Elimination of Cbsolete Provisions in Pepal Code Sections 1377
end 1@: Benate Bill No. 35 was in'broduced by Senator Dorsey to
effectuate the recommendation of the Comxission on this subject.t’
The bill was pass?d by the Legislature and signed by the Governcr,
becoming Chapter 102 of the Statutes of 1957T.

Judicial Notice of the law of Foreign Countries: Assenbly Bill

No. 251 was introduced by Mr. Bradley to effectuate the recommenda-

18 Afber technical amend-

tion of the Commission on this subject.
ments were made to the bill, it was passed by the Legislature and
signed by the Governor, becoming Chapter 249 of the Statutes of 1957.

Effective Date of an Order Ruling on & Motion for a New Trial:

Senate Bill No. 36 was introduced by Senator Dorsey to effectuate the

_recmmgnﬂa.tim of the Commiasion on this aub.ject.19 The bill was
amended and passed by the Legislature, but was vetoed by the Governor.

16 ¥or the Commission's study and recommendation on this subject,
gee id., p. G-1.

17 Por the Cormission's study and recommendation on this subject,
Bsae id-, p- E‘lt

18 por §e Compission's study and reccumendaticn on this subject,
see id., p. I-1.

19 por The Commission's study and recomendation on this subject,
see !-gc, p- K"lt

-i2 -
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Retention of Venve for Convenience of Witnegses: Assembly Bill

No. 246 was introduced by Mr. Bradley to effectuate the reccmendation
of the Commission on this subject.”® The bill was passed by the
Aspenbly tut did not pass in the Senate.

Eringing New Parties into Civil Actioms: Senate Bill No. 3%

was introduced by Senator Dorsey to effectuate the recommendation

of the Commission on this sub.ject.el The bill was amended and passed
by the legislature and was signed by the Governor, beccming Chapter
1498 of the Statutes of 1957.

20 For the Comission's study end recammendation on this subject,
see id., p. lL-l.

2l por ’EEe,Comissian's study and recommendation on this subjlect,
see id., p. M-1.
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V. CALENDAR OF TOPICS SELECTED FOR STUDY

A. STUDIES IN PROGRESS

During 1957 the Commission had as its current study agenda the
following topices for study, each of which it had been authorized and
directed by the Legislature to undertake.”? Most of these topics were
recommended for study by the Commissicn pursuant to Government Code
Section 10335; descriptions of them are contained in the 1955, 1956
and 1957 reports of the Comuission %o the legislature.

1. Vhether Sections 2201 and 3901 of the Corporaticns Code
should be made uniform with respect to notice to stock-
holders relating to sale of all or substantially all of
the assets of a a::::rpc:cnﬂ:..’u:»n.23

2, Whether there is need for clarification of the law respecting
the duties of city and county kgiahtive bodies in connec-
tion with planning procedures and the enactment of zoning

ordinances when there is no planning comm!.s.‘um.ah

3. Hhe‘l_:herthel’enal(tode and the Vehicle Code should be revised
to eliminste certain overlapping provisions relating to the

ZThe Legislative authority for the studies on this list is as follows:

¥os. 1 and 2: Cal. Stat. 1955, res. ¢. 207, p.

Noe. 3 through 20: Cal. Stat. 1956, res. c¢. 35, p.

Fo. 21: Cal. B‘bat. 1956, res. ¢. II-E, P

HNos. 22 through 39: Cal. Btﬂ.l%'r, rea. c. 202, Pe

Ko. hO: _c&ll Stat. -1957, I'eB. Co 3 P ’

¥o. bl: Cal. Stat. 1957, xes. &. ~ , P

Xo. l"2: Cal. Stat. 1957, ¥res. €. y Do
23 For a description of this topic, see 1955 Rep. Cal. Law Rev'n.

Coma’n. 27.

24 1a. at 32. X
- 1% -




_ unlawful teking of a motor vehicle and the driving of &

motor vehicle while intoxicated,2?

4. Wnether the procedures for appointing guardisns for nonresi-
dent incompetents and nonresident minors should be clarified.20

5. A study of the provisions of the Code of Civil Procedurs re-
lating to the confirmation of partition sales and the pro-
visions of tbe Frobate Code relating to the conflrmation of
seles of resl property of estates of deceased persons to deter-
mine {a) vhether they should be mads wniform and (b) if not,
whether there is need for cla.rifiaa‘ﬁion as to which of them
governs confirmetion of private judicial partition sales.2T

6. Whether the law relating to motions for new trial in ceses
where notice of entry of judgment has not been given should
be miaad.ae

T. Whether the provisions of the Civil Code relating to rescis-
sion of contracts should be revised to provide a single pro-
cedure for rescinding contracts and echieving the return of
the considerstion given.29

- 8.  whether the law respecting mortgages to secure future advances

should be revised.3C

9. Whether Probate Code Sections 259, 259.1 and 259.2, per-
taining to the rights of nonresident aliens to inherit

g See 1956 Rep. Calif. law Rev'n. Comn'n.. 19.
Id. at 21.
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property in this state, should be revised.3t

10. Vhether the lew relating to escheat of perscnal property
should be revised.32
1l. Whether the law relating to the rights of a putetive spouse
should be revised.ld
12. Whether the lew respecting post-conviction sanity hearings
should Ye re‘viaed.3h
13. Whether the law respecting Jurisdiction of courts in pro-
ceedings affecting the custody of children should be re-
vised..35
1. Whether the doctrine of worthier title should be abolished
in California.3d |
15. Whether the Arbitration Statute should be revised.37
16. Whether the law in respect of survivebility of tort actions
ghould be mised.35
17. Whether the law of evidence should be revised to conform to
the Uniform Rules of Evidence drafted by the National Con-
ference of Commissicners on Uniform State Laws and approved
by 1t at its 1953 annual conference,
18. Whether the law respecting babeas corpus proceedings in the
u TE. E 25q
32 Tbid.
33 Ja"at 27.
Id. at 29.
35 ﬁ- at 31.
36 . at 33.
37 Thia.
38 Ta. et 34,
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19.

23.

2k,

triel end appellate courts should, for the purpose of sim-
plification of procedurs to the end of more expeditious and
final determination of the legal questiona presented, be
reviged.

Whether the law end procedure relating to condemmation
should be revised in order to safeguard the property rights
of private citizens.

A study of the various provisions of law relating to the
f£iling of claims agaiﬁst public bodies and public employees
t0 determine whether they shoulq be made uniform and other-
wise revised.

A study to determine what the lnter vivos rights of one
spouse should be in property scquired by tbe other spouse
during marrisge while domiciled outside California.3d

A study to determine whether the law relating to attachment,
garnishment, and property exempt from execution ahould be
revisea. 0

A study to determine whether a defendant in a criminal

ection should be required to glve notice to the prosecu-

tion of his intemtion to rely upon the defense of alibi.’?

A study to determine whether the Simall Claims Court Law

should be miaed.ha

39 See 1957 Rep. Calif. Law Rev'n. Comm'n. 1.
%0 1d. at 15.
bl 13, at 16.

k2 FEia,
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A study to determinme whether the law relating tc the rights
of a good falth improver of property bvelonging to another
should be revised.l'a

A study to determine whether the separate trial cn the issue
of 1ns|mity in eriminal cases should be abolished or whe-
ther, if it is retained, evidence of the defendant’s mental
condltion ghould be admissible on the issue of specific in-
tent in the trial on the other pleas,

A study to determine whether partnerships and uninccrporated
asgoclations should be permitted to sue in their coumon
pames and whether the law relating to the use of fictitious
nsmes showld be revised.*? |

A stuly to determine whether the lav relating to the doctrine
of mutuality of remedy in suits for specific performence
should be revised.'6

A study to determine whether the provisions of the Penal
Code relating to arson should be revised.'7

A study to determine whether Civil Code Section 1698 shovid
be repealed or rwised.ha

A study to determine vhether minors should have a right to
counsel in- Juvenile court proceedinas.hg

TE

. at 17.
Ho at lgt
45 Thia.

¥ et 19.
47 T. at 20.
Id. at 21.

%9 Thid.
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32.

33.

35.

37.

A study to determine whether Section TO31l of the Business
and Professions Code, which precludes an unlicensed contrac-
tor from bringing an action teo recover for work done, should
be revised..so _

A study to determine whether the law respecting the rights
of a lessor of property when it is sbandoned by the leasee
should be revised.”

A study to determine whether a former wife, divorced in an
action in which the court 4id not have perscnal jurisdietion
over both parties, should be permitted to maintain an action
for supporb.sa

A study to determine whether the doctrine of sovereign or
governmentel immunity in Californis should be abolished or
revised. |

A study to determine whether an award of damages

made to & married perscn in e perscnsl injury action should
be the separste property of such merried person.

A study of the Juvenile Court Law to determine whether
changes in that law or in existing procedures should be
mede so that the term "ward of the juvenile court" would

be inappliceble to nondelinquent minors.

A study to determine vhether a trial court should have the
power to require, as & condition of denying a not;m for

50 Id. at 23.
71 3. et 2h.
_I_g:t at 25. .
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new trial, that the party opposing the motion stipulate to
the entry of Judgment for damges_ in excess of the demages
awarded by the Jury.

39. A study to determine the advisability of having a separate
code for all lsws relating to narcotics.

40. A study to determine whether the laws releting to bail should
be revised.

k1, A study to determine the feasibility of codifying and clari-
fying, without making substantive change, provisions of law
and other legal amspects relating to grand juries into one
title, part, division, or chapter of cne code.

B. TOPICS INTENDED FOR FUTURE CCONSYDERATION

Section 10335 of the Gwemmeubr Code provides:

The Comnission shall file a report at each regular
pession of the Legislature which shall contain a calendar of
topies selected by it for study, ineluding a list of the stu-
dies in progress and & list of topics intended for future
consideration. After the filing of its first repcrt the Com-
mission shall confine its studies to those toplcs set forth
in the calendar contained in its last preceding report which
are thereafter approved for its study by concurrent resclu-
tion of the legielature. The Commission shall also study
any toplc which the Legislature, by concuwrrent rescluticn,
refers to it for such study.

Pursuant to this section the Commissicn reported 23 topics which

it hed selected for study to the 1955 Session of the Legislature; 16
of these toplcs were approved. The Commission reported 15 additicnal
topics which it had selected for study to the 1956 Session, all of

which were epproved. The 1956 Session of the Legislatuwre also referved.




four other topics to the Cormission for study. The Cammission reported
1% additional topics which it had selected for study to the 1957 Ses-
sion, 8ll of which were spproved. The 1957 Session of the Legislature
also referred seven additional topics to the Commission for study.

The Commission now has & heavy work lead which will requirerthe
major portion of its energies to complete during the current fiscal
year and dwring fiscal year 1958-59. It is anticipeted, however, that
the Commissicn will be sble o undertake a limited number of addi-
ticnal assignments after Janvary 1, 1959. Accordingly, the legisla-
tive members of the Commission will introduce at the 1958 session of
the Legislature e concurrent resolution authoﬂzing the Commlssion to
study new topics. Theee topics are described in Appendix A of this
report.
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VI. REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCORSTITUTIONHAL

Secticon 10331 of the Government Code provides:
The Commission shall recommend the express repeal

of all statutes rapealed by implication, or held uncon-

stitutional by the Supreme Court of the Stete or the Su- -

preme Court of the United States.

The Commission has examined the cases decided Yy the Supreme
Court of the State and the Supreme Court of the United States since
its 1957 report was prepared, No decision of either court holding any

atatute of the state either uncomnstitutionel or repealed by lmplica-

(N

tion has been fomﬂ..53

ggmn'sttﬂyortherepcrtshaabeencmiedthrmgh
and 3. Ct. Reports.

-22 -
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VII. RECOMMENDATIONS

The Law Revision Commissicn respectfully recommends that the
Legislature authorize the Commission to study the topics listed in
Part IV B of this report.

Respectfully submitted ’

Thomas E. Stenton, Jr., Chalrman
John D. Babbage, Vice chau'mn
James A. cohey,

Bert W. Levit

Charles H. Matthews

Stanford C. Shaw

Samuel D. Thaman

Ralph N. Kleps

John R. MeDonough, Jr.
Executive Becretary
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MEMORANDUM - Estimated Costs re Addressing
Law Revision Malling List

Al} costs are rough approximations based on a meiling liet of

1,000 names.

l. Bstimated cost to contract work cut to a local fivm.

Initial cost to set up pletes $120.00
{22¢ per plate - 5 line address)
Cost for storage trays - 5 trays : 12.50

{$2.50 per tray - 200 plates per tray)

Total $132.50
Cost to run off list, 1f per plate....$10.00
Subsequent cost to change address,12¢ per plate
Equipped to handle different lists, i.e., autcmatie
and cptional; and different categories within list,
il.e., attorneys, jJudges, with no added costs.
2, Estimated cost to comtract work to Stanford
Inttial cost to set up cards $200,00
Cost to run off list ...$15.00 to $20.00
All estimated costs are based on machine and operator
time, $2.70 per howr. Equipped to handle different
lists and different categories within lists.

3. BEstimated cost for purchase of addressogrsph
mechine with all necessary equipment.

Band opersted machine 30" x 18" $215.00
Typevwriter attachment 3.10
Modstener 11.00
Storege cabinet with 9 Wa __6_‘1_._9(_}' ‘[

Total $296.10
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MINUTES OF MEETING
OF
NORTHERK CCOMMITTEE

October 21, 1957

San Francisco

Members . Research Consultant
Mr. Thomas E, Stanton, Jr. Mr. H. G. Pickering
Staff

Mr, John R. McDonough, Jr,
Miss Louisa R. Lindow

The Committes considered a number of suggestions for
revision of the law which had been received from members

of the Bench and Bar and decided upon the following recom-

mendations to the Commission.

Approved for Study

The Committee recommends that the following suggestions

be approved for study by the Commission:

Suggestion Nos.: 9

13(2) This study should not re-
ceive too high a priority.

181 Unless Article IX, Uniform
Commercial Code, covers the
subject matter.
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192
196

197 The community property aspect
should also be included.

207
209
221
226 A comprehensive study of Calif.

law should be made in light of
the Mullane and Walker cases.

Not Accepted

The Committee recommends that the following suggestions
not be accepted for study and that various of them be dis-
posed of in the manner indicated:

Suggestion Nos.: 29(1)
53 =Too controversial a subject.

74  -Refer to Judicial Council,
attention Mr. J.D. Strauss.

97 =Acted upon by the 1957 Con-
ference of the State Bar
Delegates.

119(2)-Matter falls in area of pri-
mary concern to other State
agency.

129(2)

-2_
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132(21)
132{22)
143

147
152

154
157
158(1)

160
164(12)
164(13)

164{14)
166{(3)
166(4)
171

183
184

-3 -

~-A policy problem.

-A matter the Commission is
not ready to undertake.

-A matter the Commigsion is
not ready to undertake.

-A matter the Commission is
not ready to undertake.

~Refer to legislative members.

-A legislative interim com-
mittee is studying this
problem.

-Too controversial.

-Matter falls in area of pri-
mary concern to other State
agency.

-Refer to State Bar.

~-Refer to State Bar.

-Matter falls in area of pri-
mary concern to other State
agency.

-Refer to State Bar.
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185
189
199
201
203
204

205
208

210

213

-Refer to Legislative Counsel.

-A policy problem,

. =Too controversial.

~Refer to Legislative Counsel.

-Refer to Joint Legislative
Committee to Revise Educa-
tion Code, Attention Mr. W.
Henderson.

-Refer to Joint Legislative
Committee to Revise Educa-
tion Code, Attention Mr. W.
Henderson.

-Matter falls in area of pri-
mary concern to other State

agency.
~A policy matter.

215(1)-Refer to State Bar.
215(2)-Refer to State Bar.

218

219
220

225

-Matter falls in area of pri-
mary concern to other State

agency.

-Matter falls in area of pri-
mary concern to other State
agency.

-Refer to State Bar.
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Consolidate

The Committee recommends that the following suggestions

be consolidated with other existing studies:

Suggestion Nes,.: Recommend Congolidate with
26 | 52(L) =Sovereign Immunity
36 53 -Personal Inj. Recovery
as Separate Property
40 52(L) -Sovereign Immunity
52(2) 39 ~Attachment, etc.
L9 37(L) -Claims Statute
58 -39 ~Attachment, etc.
79 57(L) -Bail study
88 52(L) -Sovereign Immunity
101 37{L) -Claims Statute
119(1) 35(L) -Habeas Corpus
135{1) .10 -Pen. Code §19a
158(3) 35{L) -Habeas Corpus
202 39 | ~Attachment, etc.
211 52{L) ~Sovereign Immunity
212 53 -~-Personal Inj. Recovery

as Separate Property
214 39 -Attachment, etc.
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‘Suggestion Nos.:

216

217( 2}

Hold

Recommend Consolidate with
tudy:

53 -Personal Inj. Recovery
as Separate Property

39 ~Attachment, etc.

The Committee recommends that Suggestions No. 10, 31(1),
31{2} and 200 be held pending the final disposition of Study
No. 34(L), Uniform Rules of Evidence.




SUGGESTION No. 226

(Originated by Stanford Staff
on basis of suggestion by
Professor Joseph W. Hawley)

The Commission mey wish to study the effect upon California statu-
tory provisions for notice of judielal proceedings to persons affected by

them, of two recent United States Supreme Court cases, Mullane v. Central

Hanover Benk and Trust Co., 339 U.S., 306 (1950) and Walker v. City of

Hutehinson, 352 U.S. 115 {1956), Prior to the Mullane case it was widely
assumed thet in all in rem actions, notice by publication is sufficient to
afford interested persons due process of law under the Fourteenth Amendrment.
This belief was largely attributable to the dictum in the famous case of

Pennoyer v. Neff, 95 U.S. Tlh, 727 (1878), that constructive service by

publication "may answer in all actions which are substantially proceedings
in rem.”

The Muillane and Walker cases, however, in effect overrule that

dictum and undoubtedly require many states to review thelr notice reguirements
and to modify those statutes which now allow actions based on notice by pub-
lication to known parties in interest.

The Mullane cage involved an accounting by the trustee of a common
trust fund, under the procedure established by the New York Banking ILaw
§100-c(12) providing that the petitioner for such an accounting necd only
publish a notice addressed to ell interested parfies generally without naming
them. In declaring the statute unconstitutional, the Supreme Court said that

due process requires notice reascnably calculated to inform interested parties
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of the pendency of the action, where conditions reasonably permit -- notice
which a person actually desiring to contact the missing party would use.

Tt should quite probably inform persons affected, or if there is no reasonable
nethod available which is likely to give actual notice, the means adopted
should not be substantially less likely to give actual notice than any of the
feasible substitutes. The Court held that under such a standard there was no
justification for a statute authorizing the trustee to give notice in a manner
iless likely actually to inform the beneficlaries whose names and addresses
were on Ffile with the trustee than notice by ordinary mail. It said, how-
ever, that notice by publication would be gufficient in the case of persons
whose interests or vhereabouts were not known. The Court's statement that
the power of a state to resort to constructive service does not rest on a
classification by that state's courts of & particular action as in rem or

in perscnam suggested that this classification is immaterial in determining
whether a defendant hed been accorded due process, and that notice by pub-
lication might not suffice in any in rem action.

Whether the raticnal of the Mullene decision would be applied by
the Supreme Court to real property actions was, however; open to some doubt.
The Walker case, decided six years later, settled that doubt by extending
the Mullane holding to eminent domain cases. The Court held that where a
Kansas lsndowner's name was known to a city which was proceeding to fix
conpensation for the condemmation of his property, newspaper publication
alone of notice of the proceedings did not measure up to due process require-
nents.

Following the Mullane case but prior to the Walker decision, an

extensive study was made by Jobhn Wilson Perry of various state statutes
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likely to be affected by the Mullane doctrine, both in the fleld of trust
accountings and in other areas. FPerry, "The Mullane Doctrine - A Réappraisal
of Statutory Notice Requirements,” Current Trends in State Legislation (U. of
pich. Iaw School 1952) 32-144. The guestion posed was whether the Supreme
Court would consider Mullsne as a Tirst step in laying dewn a comprehensive
doctrine of actual notice wherever reasonably possible, or whether it wouwld
reat the case as a raciical holding and retreat to the ides that publication,
though ineffective, is a sufficlent means of giving notice becé,use of its
widespread practice. Perry viewed the Supreme Court's observations as to
the inefficacy of publication and the reasonableness and feaslbility of
notice by mwail es an indication of the Court's willingness to hold publica-
tion insufficient in all actions sgainst known parties. Perry at 125, He
concluded that "the various state statutes which now allow actions based on
notice by publication to known parties in interest, should be modified to
require notice by meil to those parties whose names apd addresses are knowm
or cen be easily discovered. Perry at 128-129. Mr. Perry's conclusion
appears to be borne out in the Walker case.

California Statutes

Mr. Perry included a swvey of California law in his study. The
conelusion which mey be drawn from his discussion is that none of the
California provisions which he found appears to be an obvious violation of
the Mullane doctrine but that there are & féw which are Questicnable. All
of the latter are contained in the Probate (Code.

The California provision for common trust funds is ccmpletely
silent as to aceounting. Fin. Code §1564. In the trust field generally,

there is provision reqiiring nptice by maell to all "peneficiaries” in
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accountings for testamentary trusts, vwhether they request notice or not.
Prob. Code §1120. Anocther section, however, provides for notice by mail only
%o thouse perties who have reguested it or given notice of agppearance. Frob.
fizde §1200. While the language of the former section indicates that it is
intended to control over the latter, Perry suggests that if the latier still
has any force or is followed in practice in trust accountings, the fact that
+he beneficiaries are told by the statute that there may be an accounting
night not be adequate since they do not known when it will be, He points out
ibat the Mullane case did not indicate that the New York statute would have
bheen sufficient if it had required notice by mail only to those beneficlaries
who had filed e written request for it. Perry at 82-83.

With respect to accountings by execubors and administrators of
decedents' estates, the Californis theory is that the seitlement of accounie
8 Just one step in the proceeding to settle the decedent's estate. Notice
of the originsl petition to admit the will to probate or to appoint an adminis-
trator in the case of intestacy is required to be served perscnally or by maill,
to persons whose whereaboubs are known. Prob. Code §§326-328, 441, but when
the executor or administrator settles his accounts additional notice need
be given only to those persons who have requested it or given notice of
appearance in the proceedings. Prob. Code §1200. Hoﬁice by mail 1s there-
fore required at some stage in the settling of decedents' estates, which
includes an accounting, and the Supreme Court seems to have accepted this
"one proceeding” theory as affording due process to all persons who were

notified of the first step. Goodrich v. Perris, 21k U.S. T1 (1909).

Notwithstanding Perry's analysis of the Goodrich case as representing

tacit acceptance of the "one proceeding" theory, he suggests that the theory
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may be subject to attack by certain individuals, for example an helr whose
location was unknown when the first notice was given but whoie address is
later learned by the executor; or a person who had no right =o notice when
the first steps were taken in settling the estate but who later acquired a
vested interest in the estate (such as cne who, during the proceedings, marries
an heir who then dies). Referring to such situations, Perry states (p. 137):
The acceptability of the "one proceeding” theory in the

eyes of the Supreme Court seems to rest on the presumption

that the interested party in guestion was given notice perscn-

ally or by mail at the start of the proeeeding. If the pre-

sumption fails, then, in all probability, the "one proceeding”

theory will fail as an excuse for lesser notice of later steps.

In that cese the notice given by posting or publication only

at later stages in the proceeding may fail to meet the test of

the due process clause. -

The foregoing cobservations with respect to testamentary trust ac-

1 . .

countings and the settling of decedents® estates are equally epplicable in
two other California proceedings pointed out by Perry. One is the petition
by the administrator of a decedent's estate for permission to sell real
property from the estate, The petition is treated as a later step in the
action to administer the estate, the action baving been commenced with notice
by mail to mll interested parties whose addresses wers known; and notice of
the petition is given by publicaticn and by mail to those who have indicated
that they want notice of later steps in the administration. Prob. Code
§§755, 1200; see Perry at 105-106. The other concerns a guardien's petition
for permission to settle claims against or to modify cbligations to his werd's
estate. Here again California provides for notice by publication and by
mail only to those who have requested notice or who have appeared in the

guardisnship proceedings, Prob. Code §§153Ca, 1200; see Perry at 110,
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One instance in which Californis provides for notice only by publi-
cation involves the notice which an administrator must give to creditors to
file their claims agsinst his decedent's estate., Prob. Code §700. Perry
believes, however, that the Supreme Court would be more reluctant to require
notice by mail in this situation, because only Michigan requires notice by
mail {Mich. Stat. Anno. §527.3178 (412), 27.3178 {32) (1951), and the lack of
personal notice to creditors is an "old established procedure,” (although it
may be noted that federal bankruptcy proceedings require notice by mail to
creditors, 11 U.S.C.A. §§25, 35, 94). Perry at 106-107.

Other California statutes, some of which were mentioned by Perry and
all of which appear to comply with the Mallane and Walker requirements of
notice perscnally or by mail to known parties in interest, are as follows:

1. Genersl notice provisions applying to all actions except those

where a more limited statute specificelly authorizes a different
procedure - Code Civ. Proc. §§412, 413.
2. Inter vivos trust accountings - Civ. Code §2282. No specific
notice provisicn, so the general rules as to actions apply
(Code Civ. Proc. §§blz, b413).
3, Appointment of guardians for minors - Prob. Code §1hkl.
b, Appointment of guardisns for incompetents - Prob. Code §1h61.

5. Adoption, when petitioner does not have written consent of
parents - Civ. Code §224.

6. Divorce - {cannct be granted by default) - Civ. Code §130.

7. Gernishment - no special provision, so the general rules as
to actions apply (Code Civ. Proc. §§hl2, 413},

8. Partition - Code Civ. Proc. §757. Requires service "as in
other cages” (Code Civ. Proc. §§412, k13).

9, Actions to gquiet title - Code Civ. Proc. §750.
10. Poreclosure actions - Code Civ. Proc. §726. No specific

notice provisicn, so the general rules as to acticns apply
(Code Civ, Proc. §§l12, L1r3).
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11l. Escheat - Code Civ. Proec. §1410.
12. BEminent domein - Code Civ. Proc. §1245,
13. Assessments - Streets and Highways Code §§5362, 5363.
1k, Administration and distribution of estates of missing
persons - Prob. Code §283.
Conclusion

4 Law Revision Commission study of this matter may be desirable for
several purposes:

l. To elarify the present ambiguity in Probate Code Sections 1120
and 1200;

2. To consider whether the "one proceeding"” theory is unsound or
constitutional or policy grounds in some or all of the cases to which it
applies;

3. To determine whether notice by mail to creditors of a decedent's
estate should be redquired; and

4, To see whether there are any California statutory notice pro-
visions not discovered by Mr., Perry {whose study was confined to statutes
common to many states) which would be vulnerable to attack under the Mullane-

Walker doctrine.

I. Rcbert Harris
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Originator: Elwood !, Rich, Judge

Chambers of
EL.OGD M. RICH Court House Annex
Judge of the lunicipal Court Riverside, California

MUNECIPAL COURT
Riverside Judicial District
in and for
County of Riverside

18 October 1956

Professor John R. kicDonough, Jr.
Executive Secretary

California Law Revision Commission
School of Law, University of Stanford
Palo Alto, California.

Dear 3ir:

It is my desire to bring to your attention an existing rule of case law which I
feel should be changed by statute, because this rule is grossly unjust, is con-
trary to what would be the normal intention of the parties, and constitutes a
trap for the unwary.

Section 1019 of the Civil Code gives to tenants the right, in general, of removing
trade fixtures which the tenant has affixed to the landlord's property. This is
of course a salutary rule., However, under existing case laws, if at the end of
the tenant's lease he enters into a new lease with his landlord and neglects to
reserve in this new lease the right to remove trade fixtures, then under the law
he forfeits those trade fixtures to the landlord. Thus, if a person operating

a restaurant, grocery store, beauty narlor, etc., upon entering into a new lease
with a landlord at the termination of the old lease --if he neglected to reserve
the right to remove his trade fixtures in the new lease -- he would forfeit the
trade fixtures to the landlord. ' :

This rule, I submit, is unfair, contrary to the normal intentions and expectations
of both landlord and tenant and constitutes a trap for the many tenants who enter
into new leases with their landlords without the benefit of a lawyerl's advice

that is necessary to reserve the right to remove the trade fixtures in the new
lease. In fact, I venture to say that there are many lawyers that do not know

of the existence of this unscund rule of law., It seems to me that the rule is
totally illogical and that there isn't a scintillas of good that can be had from it.
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This rule has been amnounced in such cases, among others, as Wadman vs. Burke,
147 Cal 354; and Woods vs. Dank of Haywards, 10 Cal Ap 93, Page 96, The follow-
ing is a cquotation of the rule as set forth in this latter case:

#If a tenant, at the close of his term, renews his
lease, and acquires a fresh interest in the premises,
he should take care to reserve his right to remove
such fixtures as he had a right to sever under the
old tenancy. For when his continuance in possession
is under & new lease or agreement, his right to remove
is determined, and he is in the same situation as if
the landlord, being seised of the land together with
the fixtuwres, had demised both to him,"

I would very much appreciate your oninions on this matier.
Yours very truly,
/s/ Elwood }i. Rich

ELWOOD M. RICH
Judge of the lunicipal Court

ER:nr
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Judge Rich of the Municipal Court, Riverside Judicial
District, suggegts that a rule of case law in the area of trade
fixtures constitutes a trap for unwary tenants, whereby they may,
through ignorance or oversight, suffer the forfeiture of trade
chattels which they have affixed to the leased premises.

The term "fixture” has been variously defined, but it is
generally used in reference to some originally personal chattel
which has been actually or constructively affixed to realty. Such
a chattel upon affixation is considered in law a part of the realty

so that it becomes at once the property of the owner of the realty,

even though originally owned by his lessee. Farle v. Kelly, 21
Cal. App. 480, 132 Pac. 262 (1913).

There are two main exceptions to this rmle. One is that
an agreement in the lease, permitting the lessee to remove fixtures
which he has placed on the premises, is controlling. The other,
referred to as the "trade fixtures" doctrine, allows a tenant to
remove, even in the absence of such agreement, domestic or orna-
mental fixtures, or structures and appliances designed to be put to
certain special uses such as for the lessee's commercial enterprise.

BEarle v. Kelly, 21 Cal. App. 480, 132 Pac. 262 (1913}. The latter

exception is codified in Civil Code section 1019:

A tenant may remove from the demised premises, any
time during the continuance of his ‘term, anything
affixed thereto for purposes of trade, manufacture,
ornament, or domestic use, if the removal can be
effected without injury to the premises, unless the
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thing has, by the manner in which it is affixed,
become an integral part of the premises.

The trap referred to by Judge Rich is created by cases
adhering to a view that the right of removal granted by section
1019 is lost to a tenant if he takes a renewal lease which does not
in terms reserve that right., Such a rule has substantial support
in this countrv. See 110 ALR 480, 482, In California, Wadman v.
Burke, 147 Cal 351, 353 81 Pac. 1012, 1013 (1905), held squarely
that

"Unless there is some understanding, express or

implied, between the lessor and the lessee in

the second lease, at the time it was executed,

as to the fixtures, the rule of law is as con-

tended by the respondents, that the tenant

gntitled to remove trade fixtures must avail

himself of that right before the expiration of

the term of the lease during which they are

affixed.”

Other California cases have unhesitatingly expressed the rule.
Jungerman v, Bovee, 19 Cal 355 {1861); Merritt v. Judd, 14 Cal 59

(1859): Earle v. Kelly, 21 Cal App 480, 132 Pac. 262 (1913).

The courts sometimes avoid potential harshness by hold-
ing that where a tenant, upon expiration of his lease, remains in
possession under a tenancy which is in substance an extension or
continuance of the original 1ease; his right to remove trade fixtures

continues during the extended term. Xnox v. Wolfe, 73 Cal.App. 2d

494, 167 P.2d 3 (1946); Woods v, Bank of Haywards, 10 Cal. App. 93,

106 Pac. 730 (1909). Whether this technique affords effective
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protection to renewing tenants, however; is doubtful, fe» in both
the Knox and Woods cases the extension consisted not of ¢ newly
executed document, but of the lessee's holding over on a .tonth to
month basis with the oral permission of the lessor., Support was
found in Civil Code Section 1945 which provides that where the
lessor accepts rent from a holdover tenant, the parties are pre-
sumed to have renewed the lease on the same terms. But it 1s
questionable whether section 1945 can be construed to apply to a
situation where a term is renewed through the execution of a new
written lease, rather than through a holdover, The court's ob-

servations in Earle v. Kelly, 21 Cal. App. 480, 484, 132 Pac. 262,

264 (1913} would seem to indicate that a newly executed leass
cannot be merely an extension. That case, furthermore, held that
even in the holdover situation a new tenancy is created. And
although the court in the Knox case attempted to distinguish the
Earle case on the basis of certain provisions in the original lease,
it is by no means clear in just what situations a court will find
an extension rather than a new tenancy. The present law in
California is therefore uncertain, for while the forfeiture rule
is firmly established, it is not clear under what circumstances
the rule may be avoided. The trap of which Judge Rich speaks is
a very real one,

The rule under consideration has not gone without criti-

cism, See e.g. Bergh v. Herring - Hall - Marvin Safe Co., 136




Report on Suggestion No. 209 Page L.

Fed. 368 (24 Cir., 1905). It produces a result often centrary to
the intention of the parties, and it is illogical to held that

the lessee has lost his removal right when he could have retained
it simply by removing the fixtures at the end of the original term
and then replacing them upon the commencement of the new term.
Some states have repudiated the rule by judicial decision. See
e.g. Ferguson v, O'Brien 76 N.H. 192, 81 Atl,479 (1911); Radey v.
McCurdy, 209 Pa. 306, 58 At1,558 (1904). In Kerr v. Kingsbury,

39 Mich. 150, 154 (1878), the Michigan court, in disapproving
Merritt v. Judd, 14 Cal. 59 (1859) an early case expressing the

California rule, stated:

"What could possibly be more absurd than a rule
of law which should in effect say to the tenant
who is about to obtain a renewal: 'If you will

be at the expense and trouble, and incur the loss,
of removing your erections during the term, and
of afterwards bringing them back again, they
shall be yours; otherwise you will be deemed to
abandon them to yvour landlord.®"

It might be noted that at least one state has repudiated
the rule by statute. In 1898, Maryland enacted the following
provision:

The right of a tenant to remove fixtures erected

by him under one demise or term shall not be

lost or in any manner impaired by reason of his

acceptance of a new lease of the same premises

without any intermediate surrender of possession.

Md. Ann. Code, 1951, art. 53, sec. 38.

I. Robert Harris
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Originator: Judson i. Crane

University of California

RASTIMGS COLLEGE OF LA

198 LieAllister Street
San Francisco 2, California

October 17, 1956

John R. FeDonough, dr.,
School of Law,
Stanford, Cal,,

Dear kir. icDonough,

I am stimulated by a letter from the
chairman of the California Law Revision Committes, and by
reading of the decision of Pacific Coast Cheese, Inc, v.
Security Hational Pank of Los Angeles to suggest considera-
tion of the adoption in California of legislation similar
to H.Y, Cive Prac. Act 112(a}, (c) which is noted in 52 Harv,
Law Rev. 1372.

The citation of the case I denlore is 273
P2d 547, Dist Gt of App, 2d Dist., 195h, .

Perhans this matter of election of remedies
as it involves -third versons has already been brought ta your
attention. I have just run across it while teaching a course
in Restitution,

Sincerely yours,
/s/ Judson A Crane

Judson A Crans.
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Prclessor Crane suggests consideration by the Commission
of the adoption of legislation similar to sections 112-A and 112-C
of the New York Civil Practice Act, which abolish the doctrine of
election of remedies in cases where relief is sought against diff.r-
ent defendants.

Under the doctrine of election of remedies, tas choice of
ona among two or more available, but inconsistent, remediles barg re-
course to the others. It might be observed at the outset tnac a.i-
though the doctrine applies where the remedies are sought against
diff.rent persons, the courts do not frequently mention the dis-
tinclLion between that situation and the case in which the remedies
aros pursued against the same defendant.

The New York Civil Practice Act reads as follows:

§ 112-A., Rights of action against several persons; no
election of remedies. Whers rights of action exist against
several persons, the institution or maintenance of an action
sgainst one, or the recovery against one of a judgment which
is unsatisfied, shall not be deemed an election of remedie:
which bars an action against the others,

§ 112-C. Actions in conversion and on contract; no
election of remedies, Where rights of action exlst against
several persons for the comversion of property and upon an
express or implied contract, the institution or maintenance
of an action against one of these persons, or the recovery
cgainst one of them of a judgment which is unsatisfied, for the
conversion or upon the contract, shall not be deemed an selection
of remedies which bars a subsequent action against the others
either for conversion or upon the contract.

These sections, and others, were enacted in 1939 pursuant

tc a recommendation of the Naw York Law Revision Commission which
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was based upon a study covering over 80 printed pages. N.Y. Leg.
Bne, (1939) No. 65 (F). In support of its recommendation of Section
13-4, +he Commission cited the opinion in Fowler v. Bowery Sevines
Bark, 172 N. Y. 450, 21 N,E, 172 (1889), which had held one wno had
sued a forger or person guilty of fraud barred from proceeding against
whe bank whosa negligence permitted the forgery or fraud. Spezking
<7 inis decision, the Commission stated:
No reason other than the supposed inconsistency in

lezal theory exists why the third party whose negligence

Las helped to cause the injury, should be exempted from

1iability because the injured person proceeds first --

“ut without satisfaction -- against the active wrongdoocr.
ii.?7. Lege Doc. {1939) No. 65 (F), 10. As will appear later, Paciric

Goast Cheese, Inc, v. Security First National Bank, 273 P.2d 547

{1054}, cited in Mr. Crane®s Suggestion, reached substantially the

sers result as did the Fowler decision.

Similarly criticized, and cited by the New York Commission

28 illustrating the need for section 112-C, was Terry v. Munger, 121

N.7. 161, 24 N.E. 272 (1889), holding that one whose goods have been
scaverted by several persons and who, walving the tort, sues one of
shem on an implied contract thecory, cannot sue the others for con-
jersion even though his judgment is unsatisfied. N.Y. Leg. Doc.
('939% Fou, 65 {(F), 10. |

Almost everything written about the election of remedies
doctrine seems to be criticism of it. Particularly in the situation

ynder discussion -- where the defendants in the successive actions
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are different -- there seems little reason for requiring an eleétion,
since, it has been pointed out, the chief justification for the doc-
trine lies in preventing double vexation of a particular defendant.
Furthermore, it forces undue emphasis on the theory of pleading.
See, e.g., Note, 52 Harv. L. Rev, 1372 {1939). The United States
Supreme Court has said:
At best this doctrine of election of remedies is a
harsh, and now largely obsolete rule, the scope of which

should not be extended,...

Friederichsen v. Renard, 247 U.S. 207, 213, 38 S. Ct. 450, 452, {1918).

The present law in California is not clear. Many, but
rot all, of the decisions avoid holding that a binding election has
occurred, by limiting the rule to estoppel situations. This was one

of the grounds for the decision in Perkins v. Benguet Consolidated

Mining Co., 55 Cal. App.2d 720, 132 P.2d 70 (1942), holding that a

wife's unsatisfied judgment against her husband for dividends paid
t5 him cn stock registered in the wife's name was not a bar to her
action to recover such dividends from the corporation which had made
the wrongful payments.

The District Court of Appeals decision in the Pacific

Coast Cheese case {supra), cited by Mr. Crane in his suggestion, is

an example of cases which have not required an estoppel situation.
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The court thete affirmed a directed verdict for the defendant, hold-
ing, inter alia, that a bank depositor who had recovered a judgment
egainst jits employee fer the amount obtainéd by the latter through
ra‘sed checks, had elected his remedy and could not thereafter sue
the bank., The California Supreme Court, however, (which Mr, Crane
failed to mention), reversed the trial court on the ground that
she plaintiffs recovery of judgment against its employee had placed
the bank in no worse position, stating: |

Tha doctrine [of elettinn of remedies] i3 based on estoppel

and, when applicable, operates only if the party asserting
it has been injured. [eciting many cases]

Pacific Coast Cheese, Inc, v, Security First National Bank, 45 C.2d
75, 80, 286 P.2d 353, 356 (1955). |

it should not be overlooked, however, that the District
Court of Appeals decislon is supported by a substantial line of
authority. A similar case in 1953 held that where a defrauded bank
depositor had been partially reimbursed by its surety and had accept-
ed the latter's promiss to make good the entire loss in the event
of failure to recover in an action against the bank, the depositor

had waived its claim against the bank for paying out money on forged

indorsements. Hensley-Johngon v, Citizens Natienal Bank, 122 C.A.2d

22, 264 P.2d 973 (1953). Of. Sommer v. Bank of Italy, etc. Associr
ation, 109 Cal.App.370, 293 Pac.98 (1930) {reemployment'of and accept-

ance of partial restitution from fraudulent employee, held not to

praclude claim by depositor against bank for unpaid balance).
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A somewhat different type of case is Foster v. Los Angeles

at_and_Savings Bank,36 Cal. App. 460, 172 Pac. 392 (1918). Ten

nemeene of the purchese price of certain cars was cdeposited with the
i:ieid..rn bank by & purchaser to be turned over to the seller upon
aslaivary, On the buyer’s refusal to accept celivery, thé seller
sals oo P olerty et tublic auction end then recovered judgmant
tiie wuyer for wns Chofzrence becween the conbriod aawd sele
~rice, (ohis amount belng greater than the sun on deposit at the
heal).  Aopecontly vnable to colleet the judgmant, the seller then
heotglt suit egainst the bank to recover the anount on deposit. Tne
. ~xt, indicating that the seller could have sued the bank immediztaly
.. the huyer's refusal to perform, held that the seller's actions
coastituted a waiver of this right, since they were inconsistent
with the idea that he asserted ownership of the fund on deposit.

A case which would perhaps have been covered by Section
5+ 2.0 ¢® the New York Civil Practice Act involved an assignee of &
~onditicail sales contract, who, on the buyer®s default, brought suit
1 ohe nases and cbta’ned a judgment. Since the buyer was insolvent,
i wasfores abtemosted no sue the conditional seller-assignor for
conversicea of tha onroperty, based on the fact that the latter, prior

tc the ialgrent in the first action, had taken the property from the

N
u

reysy Az g fecae-in and thereaftsr scld it 6o another. In affirmaing

.

he trial corotts judgment for the defendant, the District Court of

Arpeal held that the commencement of the first action against the
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buyer indicated an eleection by the plaintiff to treat the property
as belonging to the buyer. Since this eaused the title to pass
imnsdiately to the buyer, the seller<assignor could not be guilty of
ccrversion in receiving and reselling the propertye. Ravizza V. Budd
% Quinn, 111 P.2d 720 {1941). On appeal, the Supreme Court reversed

o+

e juipment, but only because a clause in the conditional sale con-
trect oeuvided that the procurement of judgment against the buyer
wag not tc operate as a transfer of title. The court left no doubt
that the rule would have otherwise applied, Ravizza v, Budd & Quinn,
i C.2d 289, 120 P.2d 865 {1942),

If a plaintiff has been fraudulently induced to convey
1ind, or to part with money which is used by the defrauder either to
purchase land or to discharge an encumbrance thereon, & subsequent
conveyance by the defrauder to hig wife and the deaclaration of howe-
scaad by the latter, forces the plaintiff to make an election of
~anedies. If he brings an action for damages and recovers judgment
azainst the defrauder, he is thereafter precluded from suing the wife
to have the homestead set aside and the property impressed with a
~pnat, The courts here concede that by reason of the manner in which
the property was obtained the plaintiff might have brought an equit-~
able action to impress a trust, but they maintain the view that the
prior moiley julgment against the defrauder, although unsatisfied,
precludas the later equitable action,’ Hunley v. Kelly, 62 Cal. 155
(1832;; Gray v, Grav, 25 C.A.2d 484, 77 P.2d 908 (1938); Hilborn v,
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Bonney, 28 Cal. App. 789, 154 Pac. 26 (1915).
One further category of cases should be mentioned. Under

»ne prevailing California rule, an agent and an undisclosed principal
ray be ;oined as defendants in one action, but the plaintiff third
party must elect his remedy against one of them, prior to judgment.
Pursuing the claim to final judgment against either is.an irrevocable
slection which discharges the other, even if the judgment remains un-
satisifed and no elements of estoppel exist. Klinger v. Modesto
Truit Co., 107 Cal.App.97, 290 Pac.127 (1930). The rule has been
a»iticized as placing an extra burden on the already wronged third
sarty by forcing him not only to fight his case but also to determine
which defendant is and will remain more solvent. Comment, 39 Cal. L.
Rev. 409 {1951). A federal district court sitting in California has
rafused to apply the rule because of its unfair operation, supporting
15s refusal on the theory that it is merely a rule of procedure and
~herefore not binding on federal courts. Joseph Denunzio Fruit Co.
v. Crane, 79 F. Supp. 117, 138 (S.D.Cal.1948). It might also be
observed that the rule is otherwise in New York by statute. HN,Y.Civ.
Prac. Act. § 112-b.

| It is apparent, then, that the California courts are in
conflict on the question whether estoppel is a necessary element of
the doctrine of election of remedies, Equally unclear is the dis-
tinction sometimes made between consistent and inconsistent remedies.

It is often said that the doctrine of election bars only the latter,
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as distinquishel from the forﬁeé. Perkins v. Benguet Consqlidated
Mining Co. {supra). Courts which hold that a plaintiff has made a
binding election often point out that the rémedies are inconsistent
secause the first action proceeded on the theory that plaintiff's
money was in the hands of defendant X, while the second action would
have to be based on the theory that the money is held by defendant Y.

See, ©.g., the District Court of Appeals opinion in the Pacific Coast

Cheese case (supra); Foster v. Los Angeles Trust and Savings Bank

(supra). If this were the true meaning of inconsistent remedies, how-
aver, that argument might well be raised against the Supreme Court

decision in the Pacific Coast Cheese case, as well as against the

Perkins decision {supra).

The lack of any apparent standard, with regard either to
the estoppel requirement or to the test of consistency of remedies,
makes it difficult to predict the outcome of any particular case in
California today. Legislation may well be warranted, not only be-
cause the election of remedies doctrine is outmoded and unfair, but,

if for no other reason, in order to clarify the law.

I. Robert Harris



Suggestion No. 196
{Originated by Stanford Staff)

B is suggested that the Commission make a study to deter-
mine whether Section 1974 of the Code of Civil Procedure should be
revised or repealed. The section, enacted in 1872, reads as followsﬁ

8 1974. No evidence is adﬁissible to charge a person upon

a representation as to the credit of a third person, unless

such representation, or some memorandum thereof, be in writ-

ing, and either subscribed by or in the handwriting of the
party to be charged. |

Dean Prosser makes this comment about Section I974: "The
statute is one not commonly found in other states, and it appears to
do little té further the cause of justice." See 2 Survey of Calif-
ornia Law 116.

This section is open to the criticism commonly levelled
against Statutes of Frauds: that it shelters more frauds than it
protects against. This weakness has largely been circumvented with
respect to the cases where a writing was required by the original
Statute by a liberal construction of the Statute and the exceptions
to it. But section 1974 seems to have been applied in all its harsh-
ness in California. Thus an action in deceit failed for want of
written evidence against a father-trustee who quite deliberately
représented that his som was the beneficiary of a large trust and
that part of the principal would be paid to him, thus inducing plain-
tiff to advance money on the son's note. Baron v. lLange, 92 Cal.
App. 2d 718, 207 P.2d 611 {1949).

The California statute was adapted from Lord Tenterden's

Aet, 9 Geo. IV (1828) c. 14, B 6, which seems clearly to have been
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passed to overrule a decision which allowed an action of fraud on an
oral misrepresentation concerning the credit of a third person. Thus
there is historical justification for the California view, and this
rationale has been frequently invcked by the California courts. See,
evg., Carr v. Tatum, 133 Cal. App. 274, 24 P.2d 195 (1933}, the first
case to construe the statute, and a case whose consideration of the
authorities in other jurisdictions has lent much weight to its own
strict interpretation of the statute.

In the ten or twelve other states having similﬁr statutes,
however, they have been much more liberally construed. See Annot.;
32 A.L.R.2d 743 (1953}, Thus:

{1) Some states apply the statute only to negligent mis-
representations, -saying that a statute of frauds should not be a
cover for a fraud. But fraudulent intent will not avold the statute
in California: Beckiord v. Slusher, 22 Cal. App.2d 559, 71 P.24 817
(1937} |

(2) Some states avoid the statute when the defendant can
be shown to have an interest in the transaction induced, so as to
himself benefit by it. This interpretation was rejeéted in Bank of
America v. Western United Constructors, Inc., 110 Cal. App.2d-166 at
169, 242 P.2d 365 {1952).

(3} Often courts will construe the statement to be a mis-
repregentation that the third person owns certain property, rather
than an explicit representation as to credit of that person, and thus
not within the statute. But this contention failed in Carr v. Egggg;

. % T ek FRFSLL P 4
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supra.
(4) In Idaho, it has been held that the statute can be

overcome by showing a confidential relationship imposing a duty of
disclosure on the defendant. But this was likewise rejected in
Carr v. Tatum.

(5) In some jurisdictions the statute is held applicable
only where the dominant purpose wag that the third party obtain
credit. There is no California case directly passing upon this
point, but it is very doubtful that such an argument could prevail.

As to all five of the above liberal rules, the California
law 1s contra. In only one case has a California court held a mis-
representation to be without the statute. There the defendant had
made the representations about a corporation which was his alter ego,
and it was held that they were therefore not about a "third person."
Grant v. U.8. Electronics Corp., 125 Cal. App.2d 193, 270 P.2d 64
(1954).

The Supreme Court has never considered the statute. In all

of the cages cited {which seem to be all of the cases involving
Section 1974}, petition for hearing was denied.

In the light of the strict construction now attaching to
the statute, its repeal might well be considered. The section was
in fact repealed as part of an ﬁmnibus revision of the Code of Civil
Procedure in 1001, but the 1901 act was held void in toto, for uncon-
stitutional defects in form. Lewis v. Dunne, 134 Cal. 291, 66 Pac.
478 (1901).



Suggestion No. 197
(Originated by Stanford Staff)

It is suggested that the Commission make a study to deter-
mine whether a statute should be enacted to deprive a surviving
spouse of his intestate distributive share when he had deserted or
abandoned the decedent before death.

In Estate of Scott, 90 Cal. App.2d 21, 202 P.2d 357 {1949},
the claimant ahd left his wife and taken up an illicit relationship
with another woman, whom on occasion he represented to be his wife.
When his actual wife died, he claimed the whole of her estate under
Probate Code 224, and the court gave it to him. The court said,
"...8ince the state Legislature has not seen fit to deprive a spouse
who is guilty of marital misconduct of being the heir of his or her
deceased spouse, the courts may not place any such restriction upon
inheritance. Hence in instant case respondent's marital conduct
during the lifetime of his wife was absolutely immaterial ...." 90
Cal. App.2d at 23.

In six states by statute, abandonment or desertion will bar
the survivor from taking the distributive share on intestacy. But
absent a statute, it is almost universally held that abandenment will
not bar recovery. See 139 ALR 486, 71 ALR 285, California and
other states, however, have construed probate homestead statutes to
deny a share to a spouse who has deserted the decedent. In_re Miller,
158 Cal. 420, 111 Pac. 255 (1910); Estate of Fulton, 15 Cal. App. 2d
202, 59 P.2d 508 91936},
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When the wife lives in adultery with another before the
husband's death, it is universally held in states where dower exists
that the will will receive no dower. Statute of Westminster II,

13 Edw. I c. 34 (1285). But adultery unaccompanied by desertion has
seldom been held to defeat her distributive share on intestacy.
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Chambers of
JUDGE OF SUPLERIOR COURT
County of Contra Costa, State of California
HARTINEZ

August 16, 19% Suggestion No., 13

Mr. Thomas E. St-anton, Jl".

Chairman, Califomia Law Revision Commission
111 Sutter Strest

San Francisco, Celifornia

Dear Tom:

This is to acknowledge receipt of your letter outlining the
functions of your Commission. I have two suggested changes in Califomia
law.

1. Tt is my strong feeling that the order of the trial judge
granting custedy to 2 parent should not be stayed pending appeal.

I proposed this change in a letter te the Board of Governocrs
of the State Bar last year and am informed that the State Bar Associa-
tion passed a resolution on the matter in Monterey, approving the sug-
gested change, and that it will come before the Legislature in 1955.
It is my strong feeling that pending an appeal that might take a year
and sometimes two years to dispose of, that the child's welfare can
best be served by giving the child the benefit of the trial juige's
finding.

2. Section 1962 of Subdivision 5 of the Code of Civil Procedure
provides "The issue of & wife cohabiting with her husband, who is not
impotent, is indisputably presumed to be legitimate.® In view of the
conclusiveness of blood tests in negativing paternity and in view of
the effectiveness given to blood tests under 1980.6 Code of Civil
Procedure, it would seem that an exception should be made to the con-
clusive presumption noted sbove vhere the blood test unquestionably
rules the husband out as the natural father.

I think that your Comuission is ding a real service to the
State in gathering these various points vhich are noted by the courts
as they try their cases from day to day. It is the only way that we
are going to correct some situast ions which are obviously wrong.

With kindest personal regerds, I am
Sincerely yours,
s/ Wake

WAKEFIELD TAYLOR
JUDGE OF SUPERICR OOURT
VT B
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Honoreble Wakefield Taylor, Judge of the Superior Court, County of Contra

‘Costa, suggests that in view of the conclusive effect given blood tests in

negativing paternity by the Uniform Act on Blood Tests to Delermine Paternity,
#81960.1-1980.7 of the Code of Civil Procsdure, there should be sn exception to
the conclusive presumption in Section 1962(5) of the Code of Civil Procedure,
thet the issue of a wife cohabiting with her husbend vho is not impotent is
legitimate, when a blood test conclusively demonstrates that the husband 1s net
the child's father, '

The relevent Californis oode sections sre as follows:

S on | Cods Civii Proc: The following presumptions, md no others
S R e A Tree: B L s vt cbatitting W th

her husbend who is not impotent, is indisputsbly presumed to be
legitimate,

Section 1980,6 Ciy 1 If the court finds that ‘the Tusions
T m-&%& by the evidence based mwiﬁw
tests, ave that the slleged father is not the father of the thild, the -
question of paternity shall be rasolved atcordingly. If the experis
disagres in thelr findings or cunclusions, the question shall bde
submitted upon all the evidence,

‘Cods %@i A11 other presusptions are satisfactory,

rtel, They ire denomineted disputable presumptions, and
may ‘be cctitrovertell ty other evidance. The following are of that kind:
-._.‘l-.nl Thst a ehﬂd born in m ﬂﬂﬂck, there b‘m no divorce
from bed ‘and boerd, is legitimste,

a 193 C3yd] ‘Cotlet 411 children born in wedlock are presumed to

L

Seption Lo %{ A1l children of a woman who has beet married,
O x ; sftar the éiugjn{,&m of ths marrt iage, are
presumed to be legitimste childven of that marriage,

Sect %%«: The presumption of legitimacy can be disputed
W"’% W or wife, or the descendmt of one or both of ‘them,
TIlsgitimacy, 4n such case, may ba proved like sny other feact.
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For the m plication of C.C.P. 1962(5) it mst be shomn that thers was
cohabitation, . If this is eétaiblished, Saetion 1962(5) and no other applies —
thus 2 conclusive premuptim will aaclst. 7 Gmaalu h 7Y Pwiﬁc M }%
202 P,2d 135 (D.C.A. 1919). B

In construing Section 1962(5), the eonrta have expressed a favorsble
a:ht.{tuda toward it, slthough es it will be seen cert#n exceptions have been
nade which are not apparent on the faceaftheprovisim. hmgﬂ,
8 very broad interpretation was given to the word "echsbitation.® In tirle oase
it was alleged that Mr, and Mrs. ‘A were living together and Mlls mvd into
their home, An agreement was ra"madbfytﬁ.paruap thet ¥re, A and Mills
would share the bedroom to the exolusion of Mr. A, A child vas bomn to Mrs, A
‘undarthiaamomt.'nhmnimdiedthee'hudmedhiaamrormﬂ
cleining to be his. off-epring. The court held that the situstion under the
tri-partite arrangenent constituted "oo-habitatien® of kr. and Mrs, A and
.ﬁ-_z:vpked the conclusive presumption that the child wag thelrs,

| In H1) v, Jolmson, 226 P;2d 655 (D.C.A. 1951), the oourt held that no
evidence could be, mtrodnood if Section 1962(5) was appliosble md stated the
policy utueh probebly explains the Mills docialom thet Section 1962(5) prevents
an_innocent person from being fmmd ﬂw farbhcr of & child on the collusive
ev:l.d.em of a hnsbend and wife,

~ The court in the Hill cade slso held that it is arr:r_o;-t.o.:;mufmd'
# blood test; where the ‘ctnclusive presusption of 8ection 1962(5) applies;-This
msmdecidaﬁhafoﬂmmtnnt ormunummmlsss..mam
since. 1953 have considered ‘the effect of thc Dniform Act on the conclusive -
presumption, . The courts might hold that the Ast epplies only to the rebuttidie’
presumption which is applicable where no cohabitation is found (i.e., Sestions
193-195 of the Ciyil _Co_g). “This possibﬂity is strengthened by the fact thet
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the courts hsve traditionally favored strict application of Section 1962(5). _
But certain execeptions to Section 1962(5) have been developed by the courts.
In Estate of lislker, 180 Cal, L78, the Supreme Court laid down the gemeral rule

that the conclusive presumption does not apply in a ‘cm where "it was not
posaibla_by ﬁha_ laws of nature for the husband to be the father,® The languege =
of the section itsslf which creates an exception when the husband ia impotent

i8 a recognition of this broad comnon sense sxception. The courts hawve applisd
this general exc_aption in casez where cohabitetion of Imsband and wife ceased
well before the normal period of geststion, The courts have also applisd the
general exception in cases whers the child was proven to be pertly of a

different race than that of the cohabiting husbend and wife,

Thus it seems quite possible that in & case in which blood tests
conclusively negative the husband's paternity a court might decide that the
"law of nature® exception applies. It would seen, howsver, that if there is to
be & "blood test" exception to Section 1962(5); the Section should ba revised
to state it,

The argument for not amending Section 1962(5) would appear to be that the
interest of the child in a legitimate status outweighs the irterest in _
protecting the usband from the burden of supporting children who are not his,

It should be noted, however, that omly California maintains the cozmon lmw
conclusive presumption in statutory form. 38 Carnell L Q. 73 (1952).

Note: A full study of the above probless may well turn wp other suggestions

for revision in the general ares of svidentiary problems in bastardy cases,

AT e
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SUGGESTION NO, 192
(Originated by Stanford Staff)

It is suggested that the ﬁummiaaion make a study to deter-
mine whether Sections 228 and 229 of the Probaie Code, which enact
the principle of deaconi of ancestral property, should be revised.
These sections provide that when property has acorued to a surviving
spouse from the predeceased spouse, and the later-dying spouse dies
intestate leaving no isbué,ﬁauch property ia'distributea to the
heirs of the prsdeceas;d spouse rather than to the hﬁirs of the de-
cedent. ' '

These sections appear in the division of ths Prublta Goda
relatins to intestate aucceaaion. However, Sections 228 anﬂ 229
may in some circumstances apply even where the decedent ‘died testate.
This is because Probate Code Section 108 provided that where a dis-
position by will is simply to "heirs™, "relatiocns", “nearest rela-
tions", “finily", or "neafest {or next) of kin", without other words
of qualification, the pfophrty passes according to the provisions of
the division of the Code relating to intestata“succqaeiun. Applica-
tion of Sections 228 and 229 in such a cads may result in defeating
the intent of the testator. For although his "heirs" may, legally
speaking, include relatives of a predeceased spouse who left him
property, it ia unlikely that he intended the property to pass to
such persons. |

A recent case held that Section 229 applies only in the

event of intestacy. Bstate of Baird, 135 Cal. App.2d ,287 P.2d 365
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(1955). But this seems directly contrary to the provisions of Sec-
tion 108. See W 181 Cal. 537, 185 Pac. 383
(1919). Moreover, the Baird cass dealt with property passing under
a powsr of appointment exercised by “the later-dy'.lng spouse, who had
only a life 1ntereat in it and thus 15 not strong authority for the
case where the surviving spouse's own property (althougb derived
from the predeceased spouse) is involved.

The student writer of a Case Note in 7 Hastings L.J. 336
suggests that Section 108 be amended to provido that unless it
affimt:lvaly appears from the will, aither axproasly or by nscessary
implication, ghat the testator had Sections 228 and 229 in mind when
he used a ward like "heirs®, thess sections should not be spplied in
determining the persons eptitled to the property. This ssme sugges-
tion is found in an srticle, Perrier, Gifts to 'Heirs' in California,
26 Calif. L. Rev. 413 at 430-36 (1938). (Professor Perrier makes
broader criticisms -and aussmiona in "Rules of Desceat Undqr Probate
Code Sections 228 and 229, and Proposed Aunmms' in 25 Calif, L,
Rev. 261 (193'?} ).




REPCRT ON SUGGESTION 14. 181

This suggestion, made by Professor lawrence Vold of Hastings College of
Law, is to conslder the desirability of emacting a statute giving a duyer
wder a ecadiﬁionu sales‘ cont.racf 3 right. in all cases to redeam the pro-
perty atter reposseﬁsipn for defaul'i:. :

Professor Vold asserts thst in a conditional sale situation there exist
divided property interests in the chattel involved and that the "tiXle" re-
tained by the seller is a security interest cnly, reserved for the scle pur-
pose of insuring pwmntofthe pu:"chau ﬁriee. But recognition of this
is clouded, in thﬁ State he gays, by confusing dicta and scme decisiocns
harking back to the time when the buyer’s interest under such a contract
Was & mere possessory righ'b, with full title in the seller. As typical of

this earlier epproach he cites Bice v, Arnold, 75 Cal. App. 629, 243 Pac.
W63 (1925). | | |

Professor Vold cites the confusion resulting from these "throwback" dicta
as the cause of what he apserts is the "highly questionable” decision in
Bird v. Kenworthy, 43 Cal 24 656, 27T P. 24 1 (1951;); In that case the
Court stated the facts as follows:

In 1948, Bird and Kenworthy entered into a conditional sales cuntract
and Dird took possession of the tractors described in it. The purchase
price waa approximately $29,500, of vhich $5,000 was paid at that time,
Pird agreed to pay the remainder in monthly installments of $2,000.

Time was madle the essence of the contract, It also provided: "Showld I
fall to make any momthly payment sbove specified when the same is due,,..
then the emtire unpeid balance of purchase price shall at yowr optionm,
become immediately due and paysble and shell bear interest theresafter
at the highest lawful rete, and I agree to meke full payment of such
balance, Should I return eaid chattels to you or if you repossess said
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chattels, then you may retain all payments previously mede as compensstion

for use of said chattels, and you may, at yowr option, sell said chattels

at public or private sale, with or without notice, and credit the net pro-
ceeds, after expensed, on the amounts umpaild hereunder."

During the year immediately following the execution of the cemtract, Bird:

paid eight of the ingtallments, none of then ot the tioe when:..due. Filve

months elapsed during which no payment was made.

Kenworthy testified that in the latter part of October, 1949, he advised

Bird over the telephone that unless payment in full were made, he would

repossess the eguipment., He took that action about one month later,

Bird then tendered the balance of the prinecipal and interest due btut

Kenworthy refused to accept it. Thereupon Bird served notice of rescission

and demanded return of the amounts he had pald.

Bird also asked for alternative rellef from forfeiture which he contended
resulted in the unjust enrichment of Kenworthy.

The trial court made the following findings: (1) Kenworthy did not waive
prompi pwment of future installments, or waive the right to repossess the
tractors; (2) Birds failwre to make prompt payments was a “grossly
vegligent and willful® breach; (3) The reasonable rental value of the
equipment while in Bird*s possession was $2,200 a month, or & total of
$37,500. (Note thet this amount is greater than the entire sale price.) On
the bvasis or these findings it was held that Bird was not entitled to resti-
tution after rescission or to relief fram forfeiture. Thus Kenworthy was
permitted to keep the tractors, then worth $28,000, and to retain the $29,000,
wvhich Bird had paid on the contract price, On appeal, the Supreme Court
effirned. It is settled in California thet, even in the face of & provision

that time 18 of the essence, a vendee of real property can be relieved from
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forfeiture undexr section 3275 of the civil code which reads:

§ 3725, Whanever, by the terms of an cbligation, a party thereto incurs

a forfeiture, or a lose in the nature of a forfeiture, by reascn of his
failure to comply with its provisions, he nay be relieved therefrom,

upon meking full ccmpensation to the other party, exe

grossaly negligent, willful, or freuduwlent breach of duty. (emphasis added)

Ses Barkis v. Scott, 3% Cal. 24 116, 208 P. 24 367 {i5k9). But it ig clear
from the italicized portion of the statute that it affords no relief in the
cage of & willful. breach, which was the nature of Bird's breach in this

case. However, Freedman v, The Rector, 37 Cal. 2d 16, 230 P. 2d 629 (1951),

held that even in the case of s willful breach the vendee under & land
contract cen recover the amount of his payments in excess of the actual
danage osuffered by the vendor although no relief is available under Section
3275. The basis for this relief was said to be a combination of the demage
provisions of the Civil Code, the policy of the lew against penalties and
forfeitures, end Section 3369 of the Civil Code, vhich provides in pert:

Heither s;peciﬂc nor preventive relief can be granted to enforce a penalty
or forfeiture in any case. . «+ »

Accepting the reasoning of the Freedmen case, the Court in Bird v.
Kenworthy made it clear that this rule alsc applies to conditional sale
contracts, Accordingly, the Court said that Bird could recover the part,
if any, of his payments by which the eeller, Kenworthy, hed been unjustly
enriched, This amount, the court said, would be the excess of the paymeuts
over the actusl demage to the verndor. However, the Court effirmed the find-
ing of the trial court that there was no wnjust enriclment because the
damage to the seller exceeded the amount of the paymenmts. The vendor's
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damagewashelﬂtohetherentalvalmortheequipment for the period that
Bird had possession of it. '

Professor Vold contends that the meamsure of the seller’s daumsge adopted
by the court is erroneous and results in an actuel forfeiture while lip
service 1ls being paid to the principle -o:t rellef from forfeiture in
sppropriate cases. ‘Bhis- con'beub.ioﬁ seems to be we;ll founded. As
Professor Vc;ld points oui:, ~calculating the seller's damege a8 the reasonable
rental value of the tractors during the time they were in the poesession
of the conditional purchaser is equivalent t‘o charging the purchaser rent
although the contract was not a rental agi'eiement. Under a conditional
pales contract the purchaser should be considered tbé beneficial owner;
as such, he should not be ehargodrmt for the use of his own property. Iy
measuring the damege to the vendor as it dig, the Court in effect rewrote
the contract. The proper measure of the seller?s davsge in such & caése
would semm to be his loss, if eny, in the value of the original bargain
made by the parties-i.e,, the difference between the contract price and
vhat the seller could realize upcn resale of .the equipment after repossession,
plus the seller's coste in repossessing and selling the equipment.,

In support of the measure of the seller’s demages which it selected the
Court cited four California cases where the vendee under s land comtract
was held accountable for the reascneble rental value of the property while
he was in possession, But in three of these cases there was reseiassion of
the contrect, either mutually or by the vendee, and in the fourth the
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contract was declared void under the statue of frauds. (These cases are:
Elrod-Oas Home Bldg. Co. v, Memsor, 120 Cal. App. 485, 8 P. 24 171 (1932);

Heintzsch v. LaFrance, 3 Cal. 24 180, 4% P. 24 358 {1935); Nelson v. Canavan,

11 Cal. App. 24 156, 53 P. 24 201 (1936); Roberts v. Lebrain, 113 Cal. App.

24 712, 248 P. 24 810 (1952).) Thess cases are all distinguisheble on the
ground that the contracts were, in effect, set amide ab initio; under these
circumatances, each party was entitled to the retwrn of his consideration and
to compensation for the benefit which the other party actually received.
Since in each of these ceees the vendee had been in possessicn of the pro-
rverty for some time before the rescission, he could not eguitably repudiate
the contract, recover his payments, and refuse to pay a reasonable rental value
for the time he was in possession of the property. BEe could not have the
contract set aside and still retain the benefits he received under the con-
tract. |
However, in the Bird case the contract was not set aside; tbe Court re-
fused to grant rescisaicn to the purchaser. Consequently, 1t should not
have adjusted the interests of the parties in accordance with the law of
regcission.
The correct measure of the seller's damage in such & case was indicated
earlier in the Freslman case and another case relied upcn by the Cowt in
the Bird opinion, Baffs v. Jobnson, 35 Cal. 24 36, 216 P, 24 13 (1950). In

the Baffa case & wilfully defeulting vendee under a land contract sought
recovery of the excess of his down payument over the amount of the deamage to
the vendor. However, since the vendee failed to prove the value of the land
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to the vendor at the time of the breach, the Court held that be had failed
to show that his down payment did exceed the vendor!s damsge. This was 80
because under Civil Code Section 3307:

The detriment caused by the breach of an agreement to purchase an
estate in real property, is deemed to be the excess, if any, of the
smount which would have been due to the seller, under the contract,
over the value of the property to him.

The Court said this meant the difference between the comtract price and

the value of the property to the vendor at the time of the breach, Decause

the vendee had not proved the value at the time of the breach, his appesal
was dismissed without a decisitn on the guestion whether he actually could
bave recovered any excess if there really was one. In vhat then amounts to
dictum the Court stated:

Under these cections [Civil Code Sections 3275, 3369} a defaulting
vendee seeking restitution of part of his payments will be denied relief
if his bresch is wilful. On the other band, if he is able to prove that
the vendor has received more than the benmefit of his bargain, the cowrt
is precluded by section 3369 from quieting the vendor's title unless he
refunds the excess. (p. 39, emphasis added)

The next year the Freedman case decided the question left open in the
Paffa decision and held thet even a wilfully defaulting vendee could re-
cover insofer as there would otherwise be unjust enrichment of the vendor.
And although the case vas remanded for determination of the smount of the
wnjust enrichment, the following language of the opinion seems to adopt |
the same messure of demages indicated in the Baffa case--that is, the

smcunt received by the vendor in excess of the "benefit of his bargain':
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Since defendant rescld the property for $2,000 more than plaintiff
has agreed to pay for it, it is clear that defendant suffered no damege
a8 & result of the plaintiff's breech, If dsfendant is allowed to retain ...
the amount of the down payment in excess of 1ts expenses in connection
with the contract it will be enriched, and plaintiff will suffer &

penalty in excess of any dsmage he caused. (pp. 19-20.)
Because the Couwrt in Bird v, Kenworthy said it was following both the

Baffa and Freednan cases, it ghculd also have Pollowed the method adopted to
determine whether there was unjust enrichment., If it had done so, it would
have awarded Bird the excess of his peyments ($2h,000) over the damage to
Kenworthy measured by the difference between the comtract sale price ($29,500)
plus repossession a.nd. resale expenses minus the value of the tractors at the
time of the breach {$28,000). Thus Bird would have recovered $22,500, minus
whatever repossession expenses were incurred, instead of forfeiting every-
thing to Kenworthy. The seller then would have gotten the benefit of his
bargadn which was all he was entitled to instead of the windfell ke actually
recelived,

A study of this subject Ly the Commission mey be in order to determine
whe'i:her the rights of the canditional buyer are alequetely protected under
existing law. The repetition of the result in the Bird case could be pre-
vented by either (1) providing a clesr statutory measure for unjust enrich-
ment in such cases or (2) sdopting e statutory remedy for the buyer under
& conditional sale contract in the event of repossession. If the latter
approach were adopted, a statube modeled on tbe relevant provisions of the
Uniform Condition Sales Act would merit consideration. The Uniform Act
requires the conditional seller to give twenty days notice of repossession
(8 17); 1f ha does not the buyer nay redeem vithin 10 days of repossession
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(§ 18). If notice is given or if there is no redemption, the Act provides
i‘orasaleofthepropertyatpublicauctioniftbebwerhaapaidatleast
£ifty per cent of the purchase price {§19) or if the buyer so demands (§29).
The euction sele proceads are applied to rey the balance due under the con-
. tract snd the seller's expenses and any balence remaining is peid to the
buyer. (§21.) Thus, under the Act the seller receives the benefit of bis

bargain and the buyer is relieved from forfeiture,

Gilbert L. Harrick



WARMEE, ARBIQS, WOODWARD & MacKILLOP
Attorneys and Counselora
414 Bank of America Bldg
Stockton, California

March 15, 18b4

Mr. Richard W. Dickinson

Aggistant County Counsel { }
County Court House ;
Stockton, California ( 195L Suggestion To. 9 g

Dear Dick:

In cur conversation on March 11, 1954, you stated that you were
planning to attend a sesslon of the Law Revision Committee in Sgcramento in the
near future., We would appreciate it if you would present the following problem
to the Committee,

Section 3051a of the Civil Code of the State of California, referring
to the lien of garage keepers for their compensation for the caring and safe-
keeping of, making repairs to, for labor or furnishing and supplying of
materials for automobiles, nrovides in part as follows:

"That portion of any lien as provided for in the next preceding section,
in excess of One Hundred Dollars ($100.00), for any work, service, care,
parking or safe-keeping rendered or performed at the request of any
person other than the holder of the legaltitle, is invalid, unless prior
to commencing any such service, care, parking or safe-keeping, the person
claiming such lien ghall give actusl notice, in writing, either by
pergonal gervice or by registered letter addressed to the holder of the
legal title of such property, if known." (Emphasis added.)

Section 425 (b) of the Vehicle Code of tte State of Californila referring to the
same type of lien provides, in part, as follows:

"That portion of such lien in excess of One Hundred Dollars {$100.00), for
any work or service rendered or performed at the request of any person
other than the holder of the legal title, is invelid, unless prior to
commencing any such work or service the perszon claiming such lien gives
actual notice, in writing, either by personal service or by registered
certificate, and the consent of the holder of the legal title is obtained
before any such work or services are performed, Emphasls added,

It can be geen from the foregoing that, under the Civil Code, notice
to the legal owner of an automobile is necessary, while under the Vehlele Code
notice to the legal owner plus consent of the legal owner is nscessary for tle
preservation of a garage keeper's lien in excess of $100,00. To further com-
pound the confusion, both Section 305le of the Clvil Code and Section 425 (b)
of the Vehicle Cods wers apparently amended by Chapter 1436 of the 1949
Statutes,




Mr, Richard W, Dickinson
March 15, 1954

2.

It would be greatly appreciated if you would present this conflict
in the Civil Code and Vehicle Code sections above queted to the Law Revision
Committee. :

Kindest personal regards,
WARMEE, ARBIOS, WOOIWARD & MacKILLOP
By [s/ MALCOLM A, MacKILLOP

MALCOLM A, MacKILLOP
Attorneys at Law

MAM s Wy



SUGGESTION NO. 221

Originator: Ray Grinstead

MEMORANDUM TC CCMMISSION

Some time ago Mr. Ray Grinstead, an attorney in Soncoma, suggested

that the Commission make a study of creditors' position under joint tenancy.

The material which he left with me is set out below.

1.

2.

3.

I. HNEED FCR STUDY OF CREDITORS' POSITION UNDER
JOINT TENANCY

Tremendous emount of property both real and personel is now held in Joint
tenancy, and upon death of one of the jolnt tenants 1s traneferred by resson
of 1ts status.

Legal effect of death of one joint tenant upon his property which results
in his property interest being sutomatically transferred to the survivor,
completely divests creditors of all rights against this property even to the
extent of escaping from s recorded judgment lien.

While the movement for the use of Jjoint tenancy holding has been under
way, no atiention has been given to the rights of creditors and has rarely
been menticned.

The reason for this lack of attention is due largely +to the fact that there
has evidently been no widespread faillure to honor debts of deceased joint
tenants. Most freguently the surviving joint tenant i1s the swrviving spouse,
hence has a liability arising from this relationship. If the surviving
Joint tenant is a near relative, family pride is doubtless responsiblé for

payment, Many times debts are paid through ignorance of lisbllity.-



Suggestion No. 221 Page 2.

5. Policy of the law has always heen to afford protection to creditors, as in
bankruptcy, bulk sales and chattel mortages, dissolution of corporations, etes
Protection of creditors of & decedent has been an egsentilal principle of the
institution of probate and loss to the creditor of this protection arising
from trensfers through joint tenancy holdings is an unanticipated result.

6., Need therefore exists to extend to creditors of deceased joint tenants the
same protection which is afforded creditors of a decedent under probate.

& code provision which might provide protection to creditors is suggested
below:

IT. SUGGESTED CODE PROVISION

Property held in joint names of two or more perscns with right of suwrvivor-
ship is hereby declared to be so held subject to the rights of the creditors of
sald persons.

Upon the death of any person who so holds such an interest in any property
whether resl or personal, the divesting of the title of sald deceased person shall
be void as to creditors of said decedent unless and wmtil the following conditions
are fulfilled, to wit:

1, HNotice to ecreditors shall be published in the county in which said
deceased joint tenant was a resident at date of death by the surviving joint
tenant, in the manner and for the period specified in Section T0O of the Probate
Code. 8aid notice shall direct the creditors of the deceased joint tensnt to file
their claims with the swrvivipng joint tenant or with the County Clerk within

days from the first publiecation of said notice.
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2. Upon £iling with the County Clerk of proof of such publication, &
decree shall be issued by the Superior ﬁourt esteblishing the fact that said
notice has been duly given.

3. All claims filed by creditors of sald deceased jolnt tenant shsll be
approved or disapproved by the swrviving joint tenant and the court, and if
approved shall be paid and vouchers in support thereof filed with the County Clerk.
Claims which are disapproved by said surviving joint tenant shall be subject to
the seme remediee afforded creditors under Section Tlhe

i, A decree shall be issued by the Superior Court establishing the fact
that all claims filed have been paid in full or otherwise disposed of with the
Court's approval.

5. The above proceedings mey be filed and inrcluded either in the
proceedings provided in Section 1170 et seq. of the Probate Code, or if proceedings
Por administration of the decedent's estate are pending, they mey be filed therein
a8 provided in Section 1171 of the Probste Code, or by a separate proceeding for

the pwrpose of disposing of claims of creditors of deceased jolnt tenanis.



REPORT ON SUGGESTION NO. 221

Mr, Grinstead suggests the need of a code provision de-
signed to extend protection to creditors of deceased joint tenants.
He points out that under ‘the present law, the death of a joint
tenant divests his creditors of all rights against property jointly
held.

The distinguishing feature of a joint tenancy is the
right of survivorship by virtue of which the entire esstate, upon
the death of one joint tenant, goes t¢ the survivors and finally
to the last survivor, who takes an estate of inheritance free from
a2ll charges made by his deceased cotenants. 14 Am, Jur., Cotenancy,
§ 6. Since the title of each joint tenant extends to the whole
estate, it is clear that the survivor secures his right not from
the deceased joint tenant, but from the devise or conveyance by
which the joint tenancy was first created. Estate of Gurnaey;

177 Cal. 211, 170 Pac. 402 (1918). Thus, in Zeigler v, Bonnell,
52 C.A, 2d 217, 220, 126 P. 2d 118, 119 {1942), one court said:

"While both joint tenants are alive each has a

specialized form of a life estate with what

amounts to a contingent remainder in the fee,

the contingency being dependent upon which

joint tenant survives."

That being so, it is unquestionably 'the law, both in
falifornia and elsewhere, that "a creditor of a deceased joint
tenant is entirely helpless and can recover nothing from the

surviving joint tenant." Marshall, "Joint Tenancy, Taxwise and
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Otherwise,™ 40 Cal. L. Rev. 501,525 (1952); 14 Am, Jur., Cotenancy,
§ 6. The point is illustrated by King v, King, 107 C.A.2d 257, 236
P.2d 912 {1951}, whieh involved realty which had been acquired by a

husband and wife as joint tenants. Upon the husband's death with-
out having repaid a loan made by his sister and used by the husband
to extinguish khe lien of a trust deed on the property, it was held
that title to the realty vested in the wife and was not part of the
husband®s estate, and so could not be subjected to payment of the
note.

The only way for a ¢reditor to reach his debtor's share
of joint tenancy property is to sever and destroy the joint tenancy
prior to his debtor's death, (unless the debtor happens to survive
the other 3joint tenants), Clearly this is accomplished by the sale
of the joint tenantt's interest, on execution by a judgment creditor.

Pepin v. Stricklin, 114 Cal. App.32, 299 Pac. 557 (1931). Con-

versely it seems to be a unanimcus conclusion that a mere judgment
lien against the interest of one joint tenant is not of itself
sufficient to operate as a severance of the joint tenancy. Zeigler
v, Bonnell, 52 C.A,2d 217, 126 P.2d 118 (1942); Van Antwerp v. Horan,
390 Ill. 449, 61 N.,E.2d 358 (1945); Musa v, Segelke & Kohlhaus Co.,
221, Wis. 432, 272 N.W. 657 (1937).

In Zeigler v, Bonnell, supra, the California court held

that the surviving joint tenant took the entire property free and

clear of the lien of a judgment against the deceased joint tenant,
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the latter having died after an abstract of the judgment had been
recorded but prior to a levy of execution against his interest.
The court reasoned that the judgment lien of the creditor could
attach only to the interest of his debtor, which interest termi-
nated upon his death, thereby leaving nothing upon which to levy.,
The following statement by the court summarizes the position of a
creditor who wishes to rely upon his debtor®s interest in a joint
tenancy for satisfaction of his claim:

"Thig rule is sound in theory and fair in its

operation, Whan a creditor has a judgment lien

against the interest of one joint tenant he

can immediately execute and sell the interest

of his judgment debtor, and thus sever the joint

tenency, or he can keep his lien alive and wait

until the joint tenancy is terminated by the

death of one of the joint tenants. If the judg-

ment debtor survives, the judgment lien immediately

attaches to the entire property. If the judgment

debtor is the first to die, the lien is lost. If

the creditor sits back to await this contingency, ...

he assumes the risk of losing his lien." 52 C.A.

2d at 221, 126 P, 24 at 120-121.

In one special situation the creditor is protected -
where it is shown that the property held in joint tenancy was pur-
chased with funds which the creditor could reach, For example,

a creditor may show that property taken by a husband and wife as
joint tenants was actually community property. See Wilson v.

United States, 100 F.2d 552, 554 (9th Cir. 1938}, It is well es-

tablished that spouses have the power to transform community pro-

perty intc joint tenancy property. Siberall v. Siberall, 214 Cal.




Report on Suggestion No. 221 Page 4.

767, 7 P.2d 1003 (1932). The fact, however, that the transforma-
tion is asserted against a creditor may affect the result.

Thus, in Hulse v. Lawson, 212 Cal. 614, 299 Pac. 525
(1931), land had been conveyed to the defendants, husband and wife,

in joint tenancy and paid for out of community funds. Thare was no
question of the wife*s survivorship rights, since the husband was
alive at the time of the suit; he had, however, subsequently con-
veyed the entire property to the wife as her sole and separate es-
tate. In an action brought by the husband's judgment creditor,
whose claim was for the purchase price of equipment the use of which
had enabled the husband to pay for the land, the creditor was allow-
ed to subject the property to the lien of his judgment. The court
held that despite the joint tenancy form of the deed the property
had remained community property, and that the subsequent conveyance
to the wife was fraudulent and void as against the then existing
ereditors of the husband., It is not unlikely that the court's re-
fusal to sustain the joint tenancy was based primarily on the ex-
jstence of creditors; for in the Siberall case, supra, a divorce
action wherein the court upheld a joint tenancy deed to a husband
and wife, the opinion notes that the court was not concerned "with
the characteristics of the property as against the claims of judg-
ment creditors on other third persons, as was the case in [the

Hulse case).®” 214 Cal. at 772, 7 P.2d at 1005.
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Another situation in which creditors are protected in--
volves disposition of the proceeds of U,3. Savings Bonds., Federal
regulations and California Civil Code Section 704 preclude payment
of the proceeds to anyone other than the owner or named beneficiary.

However, Katz v. Driscoll, 86 C.A.2d 313, 194 P.2d 822 (1948) illus-

trates that these provisions do not prevent attack on a fraudulent
transfer. The complaint alleged that the decedent had obtained old
age security benefits and city and county indigent aid by falsely
representing that he had no personal property of a value in excess
of $6OD; when in fact he owned U.5. Savings Bonds in the amount of
$2250, and payable to the defendants as beneficiaries. It further
alleged that no consideration was paid by the defendants for the
bonds and that the bonds were gifts in contemplation of death; and
made with intent to defraud creditors., In overruling a demurrer;
the court held that tha complaint alleged facts sufficient under
section 579 of the Prohate Code to enable plaintiff; administrator
of the estate, to enforce a constructive trust in the proceeds of
the bonds to the extent necessary to meet expenses of administra-~
tion and creditors? claimsg, including those by the state and the city
and county. The opinion points out that although the federal regu-
lations and California statute were intended to make the sole owner-
ship of the survivor exclusive; so that his right to possess and to

enforce payment to himself cannot be challenged on the ground of
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fraud, they do not guarantee his right to retain the proceeds when,
under equitable principles, a constructive trust should be imposed,
This subject is treated at length in an annotation in 51 ALR 2d 163,
189 (1957). See also 37 ALR 2d 1221, 1241 {1954).

It would seem that the general rule, which prevents the
ereditor of a deceased joint tenant from reaching property in the
hands of the survivdr, is inherent in the joint tenancy form of
co-ownership; and that Mr, Grinstead's suggested code provision
would create a contradiction in terms., If protecticn of the creditor
at the expense of the surviving co-owner is desirable; it should be
accomplished only by a statute abolishing joint tenancy. OSee, e.g.,
Ga. Code (1933) § 85 - 1002; La. Civ. Code (Dart 1947} Art. 4943
Ore, Rev. Stat. (1955} § 93.180,

I. Robert Harris
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STATUS OF CURRENT STUDIES

57

Topic Tentetive
Deseription Committee Due Date for
Study Report and Research to Which Date of Commission
No. Subject Nuniber Consultant Assigned Report _Consideration
11 Corp. Code §§2201, '55-15 Staft S0.  Jan.'58 PFeb./Mar.'st
3901 ,
16  Planning Froc. '55.23  Staff So. Peb,'S8 Mar./Apr.'58
19  Penal and Vehicle '56-1 ‘
Code Cverlap
20  Guardisns for 156.2
Bonresidents
21  Confirmation Par- '56-3
titicn Sales
22  Cut-off Date, '56-4 Pickering  No. Dec,.'57T Jen./Feb.'58
Motion New Trial
23  Rescission Contr. '56-5 Suwllivan No. Report Nov. 29,30
Rec'd. '
2 Mort. Put. Adv.  '56-6 Merryman  Fo. Report  Mov. 29,30 '57
Rec'd,
25  Prob. Code §259 '56-T Horowitz So. Report Fov. 1,2 ‘5?
Rec'd,
26  law Qoveriing 1568 Staff gc. Jun.'58 Jul./Aug.'58
Eschegt
27  Righte Putative '56-9 Mann No. 1958 July '58
Spouse
28  Condemnation (con- '56-10
solidated with #36) '55-J
29  Post-Conviction 156.11  Louisell o, Jul.'58 Aug./Sept.'SS
Sanity Hearings '55-A
30 Custody Juris- 156-12 Kingsley So. Report Hov. 29,30 '57
diction : Rec'd.
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Topic Tentative
Description Conmittee Due Date for
Study Report snd Research to Which Date of Commission
No. Subject Number Consultant Assigned Report Consideration
31  Doctr. Worthier 156-13 Verrall So. Report Nov. 1,2 'S7
Title Rec'd.
32  Arbitration '56-1h ‘No.
'55-K
33  Survival Tort 156-15 Killion No. Jul,'57 Dec. 27,28 '57
Actions '55-B
34(L) tnif. Rules Evid. Chadbourn  Com'n. Jul.'58 Oct. '58
35(L) Habeas Corpus
36(L) Ccndemation *156.10 Eill,Farrer So. 1st part Dec. 27,28 '57
1553 & Burrill Nov.'S5T
37{L) Claims Statutes  #'55-13 Van Alstyne So. Report Fov. 1,2 'ST
Rﬂciﬂ--
38  Inter-vivos Rights '57-1 Marsh No. Jan,'58 Feb./Mer. 'S8
201.5 Property '55-6
39  Attachment, Gar-  '57-2
nishment, Prop.
Exerpt Execution
4O  Notice of Alibi '57-3
4  Small Claims Court ’57-b
Law 155.10
k2  Rights Good Feith *'57-5 Merryman No. Aug.'58 Sept./oct. 'S8
Improver Property
43  Beparate Triel on '5T-6 Louisell No, Sept.'58 Oct./Nov.'58
Insanity
4h Suit Coumon Rame 1577 Crane No.
ks Mutuality Spec. 157.8 Evans So.

Ferformance )

#* Popic described in report as indicated but authority granted by independent
concurrent resolutlon.




Topic , Tentative
Description Commnittee Due Date for
Study Report and Researck to Which Date of Commission
No. Subject Runiber Consultent Assigmed Report Conslderation
4  Arson '57-9 Packer No. Aug.'s8 Sept./Oct. '53
i civil Code §1698 157-10
(Modification of
Contract)
48  Juvenile's Right '57-13, Sherry Ko. Jul.'58 Aug./Sept. 158
to Counsel _
k9  Unlicensed 157-12 Sumer S0, Dec.'57 Jen./Peb. 158
Contractor
50 Rights lessor on 57-13 Verrall Sc. Apr.'58 Mey/hm, 'S8
Abandonment o
51  Right Wife to Bup- 'ST-4  Hovowitz, So.  Sept.'5d Oct./Hov. 'S8
port after Divorce ‘ :
52(1) Sovereign Immunity *'55-H Van Alstyne So.  Aug.'58 Sept./oct. '58

53(L) Persanal Injury
Damages as Pers.
Property

54({L) Use Term "Ward Juv.
Couxt"

*155-F

s5(L) Additur
56(L) Barcotics Code

57(L) law Relating to
Bail

58{1) Grand Jury Law
Codifleation

(Suspended for time being)

Sherry No. Jul.'58 Aug./Sept. '58
Legisla- No. Mar,'S8 Apr./May 'S8
tive Counsel

Legisla-  No.  Mar.'58 Apr./May '58

tive Counsel




Minutes of Meeting of Northern Committee  October 21, 1957

RE-REFERRED MATTERS

Pursuant to the resolution passed at the Commission's

August 2 and 3, 1957 meeting, the Committee considered and

discussed the re-referred matters and made the following

recomendations:

{a) Study No. 1 - Suspension of the Absolute Power

of Alienation: This study should be presented again to

the 1959 Session of the Legislature. As a preliminary
step it should be discussed with the Senate Interim
Judiciary Committee at its December meeting.

(b) Study No. 6 - Effective Date New Trial Order:
The proposed revision of Section 660 of the Code of
Civil Procedure should be revised to make the respec-
tive effective dates the date of entry of an order in
the permanent minutes and the date of the filing of a
written order. This proposed revision of Section 660
should be submitted to the Legislature in 1959.

(c) Study No. 8 - Marital "For and Against® Testi-
monial Privilege: This study should be held pending
final disposition of Study No. 34(L) (Uniform Rules of

Evidence).




{d} Study No. 32 - Arbitration: We should get

re-started on this study as assigned (i.e., a study
to determine whether the Arbitration Statute should
be revisedi as soon as possible, retaining Mr. Sam
Kagel as research consultant. This procedure should
be cleared with the Senate Interim Judiciary Committee

to avoid confliet and duplication of effort.
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MEMORANDUM ON REVISIOR OF
SECTION 660 OF THE CODE OF CIVIL PROCEDURE

One of the studies made by the Commission relates to the effective
date of sn order ruling orn a motion for new trial. A research study
on this subiect was mede by FProfessor Eiwerd L. Barrett, Jr., of the
University of California. This study showed that the law is unclear
as to precisely when en order ruling on a motion for new trial becomes
effective for purposes of determining whether the court's power to act
on the motion expired before the order was made.

Professor Barrett recoammended that the matter be clarified by
adding the following sentence to Secticn 660 of the Code of Civil
Procedure:

A motion for a.pew trial is not determined withkin the
meaning of Section 660 of this code until an order ruling

on the motion (1) is entered in the permanent minutes of the

court or (2) is signed by the judge and filed with the clerk.

The entry of & new trial order in the permanent minutes of

the court shall constitute a determinstion of the motion

within the meaning of Bection 680 even though such minute

order as entered expressly directs that a written order be

prepared, signed, and filed. The minute entry shall in all

cases show the date on which the oxder actually is entered

in the permanent minutes, but failure to comply with this

direction shall not impair the wvalidity or effectiveness

of the crder.

The Commission decided, however, that this rule did not provide
sufficient flexibility and that it would sometimes result in denisl of
a motion by operstion of law even though the coui't had‘ acted within
the 60 day period and there was written evidence of this fact.
Accordingly, the Commission reccmmended to the Legislature that the

wle

- v et




Pollowing sentence be added at the end of Section 660:

A xotion for & new triasl is determined within the meaning
of thig section when (1) an order ruling on the motion is
first entered in the minutes or (2) a written order ruling
on the motion 1s signed by the juige. Such determination
shall be effective even though the order directs that a
written order be prepared, signed, and filed.

When the matter wes before the legislature the State Bar raised
objections to the Commission's proposal on the ground it introduced too
much wncertainty into the metiter. As a result of diecussions with the
Board of Governors, the Commission's bill on the subject (No. 5.B. 36)
was amended to add the following sentence at the end of Section 660:

A motion for a new triel is determined within the meaning
of this section when, within the applicable 60-day perdod,
(1) an order ruling on the motion is first entered in either
the tempeorery or the permanent minutes; provided, that if
the order is first entered in the temporary minutes it is
subsequently entered in the permanent minutes not iater
than five daye after the expirastion of such 60-dey period
or (2) e written order ruling on the motion is signed by
the judge; provided, that the order is filed not later
than five days after the expiration of such 60-dsy period.
Such determination shall be effective even though the
order directs that a written order be prepared, signed,
aend filed.

The bill was passed by the Legislature but vetoed by the Governor.
Wher the matter was discussed by the Rorthern Committee, Mr. Stanton
recommended, in substance, that the Commission reccmmend to the
Legislature in 1959 that the sentence originally suggested by Profes-
sor Barrett be edded at the end of Section 660.
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§6. By written sgreement, compliance with the provisions of
this act may be weived by a public entity with respect to any or ail
claims arising out of an express contract between the perties to the
waivey agreement.

ROTE: §7. A claim may be presented to a public entity only by delivering
The Com-

mittee the claim personally to the clerk or secretary[or to s member of the
aembers

disagreed governing body] thereof not later than the ninetieth day after the cause
re inclu-

sion of of action to which the claim relates hes accrued or by sending the
bracketed :
material claim to such clerk or secretery or tc the governing body at its prin-
in this ,

section; cipal place of business by mall postmarked not later than the such

Shaw for, :

Babbage ninetieth day afber-the-eause-ef-aetien-te-whieh-the-ekain-rointes-hag
against.

agsrued. If a claim is nol presented to the person designated in this
section the presentation shell be deemed valid if the claim is actuslly
received by the clerk, secretary, [governing board member,] or governing
body within the time prescribed by this act.

§8. Where the claimant is an infant or is mentally or phyeically
incepacitated and by reason of such disabliity fails to present a claim
within the time allowed, or where a person entitled to present a2 claim
dies before the expiration of the time allowed for presentation, any
court which would have proper jurisdiction and venue of an action %o
enforce the cause of action to which the claim relates may grant lesve
to present the claim after the expiration of the time allowed, where
the public entity ageinat which the claim is mede will not be unduly
prejudiced thefeby. Applicaticn for such leave must be made by duly

-7~
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noticed motion, accompa.nied by affidsvits showing the reasons for the
delay and a copy of the proposed claim, made within a reascnsble time,
not to exceed one year, after the expiration of the time allowed for
presentation.

§9. 1If the claim as presented is insufficient or inaccurate as
to form or contents, or omits to give relevant and material information,
the governing body of the public entity may give the person presenting
the claim written notice of its insufficlency. Within ten days after
receipt of the notlce, the person presenting the claim may file a cor-
rected or amended claim which shall be considered a part of the ori-
ginal claim for sll purpcses. Unless notice of insufficiency is given,
any defects or omissicons in the claim are waived, except shat-ne-netise
ef-inawfficieney-is-raquired when the claim feails to give the address of
the person presenting fthe claim,

$§10. The public entity shall be estopped from asserting failure
to file & claim as a defense to an action or from asserting the inguf-

ficiency of a claim actually filed as to form or contents or as to
time, place or method of presentation of the claim if the c¢laimsnt or
person presenting the claim in his behalf has reasonably and in geod
faith relied on any representation express or implied that a claim was
unnecessary or that his claim had been presented in conformity with
legal requirements, made Ly any respcnsible official, employee or
agent of the

-8-




