11/13/56

Memorandum No. 4
Subject: 1957 Report of Commission

Attached 1s e draft of the 1957 repcrt of the commission. This
report has been before the commission on two previcus cccasions; the present
draft reflects the several revisions made in the report to date. The descripticns
of the topiles selected for inclusicn in the 1957 sgends resclution will be
included in Part IV B of the report.

I recommend that the commission coneider meking the following
change in the attached draft of the 1957 report: On page 8 substitute "all but
one" for "each” in the last sentence of the first paragraph and substitute the
following for footnote lLa:

ba
The commission will not submit a recommendation to the 1057
Session of the Legislature relating to 1955 Topic Fo. 14 --
Whether a statute should be enacted to make it unnecessary
to appoint an administrator in a quiet title action involving
property to which some ciaim was made by a person since deceased.
After a preliminary study of the matter the comuission's research
consultant, Professor Richard (. Mexwell of the School of Law
of the University of Celifornie at Los Angeles, reported that
he doubted the wisdom of proceeding further with the study.
The commission thereupon comminicated with the member of the
Bar who bhad originally suggested this subject as one deserving
study and reconsidered the matter on the basis of his reply
but was uneble to determine whether the study should be
carried further. The commission then sought the views of
the State Bar as {0 whether any change in the law relating
to thie subject is necessary and whether further study of the
matter would be desirable. At the date of this report the
State Bar still has this queaticn under consideration.

Respectfully submitted,

John R. McDonough, Jr.
Executive Becretary
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LETTER OF TRANSMITTAL

To HIS EXCELLENCY GOOIWIN J. KNIGHT

Governor of California

and to the Members of the Lgaislature

The California lLaw Revision Commission, created in 1953 to examine the
commen law and statutes of the State and to reccmmend such changes in the law as
it deems necessary to modify cr eliminate antiquated and inequitable rules of law
and to bring the law of this State into harmony with modern conditicns {Government
Code, Sections 10300 to 10340), herewith submits this report of its transactions
during the yesr 1956.

THOMAS E, STANTON, JR., Chairman

JOHN D. BABBAGE, Vice Chairmen

JESS R. DORSEY, Member of the Seaate
CLARK L. BRADLEY, Member of the Assembly

JOSEFH A. BALL
BERT W. LEVIT
STANFORD C. SEAW
JOHN HAROLD SWAN
SAMUEL D. THURMAN

RALFH N. KLEPS, Legislative Counsel,
: ex officio

JOHN R. MC DONOUGH, JR.
Executive Secretary

Jenuary 1, 1957
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REPORT OF THE CALIFCRNIA IAW REVISTON COMMISSION
FOR THE YEAR 1956

I. TFUNCTION QF COMMISSIOR

The California Law Revision Commission wes created by Chapter 1445 of the
Statutes of 1953. The commission consists of one Member of the Senate, one
Merber of the Assembly, seven members appointed by the Governor with the advice
and consent cf the Senate, and the legisiative Counsel who is an ex officio,
nonvoting member.

The prineipal duties of the Law Revision Comnission are set forth in
Seetion 10330 of the Govermment Code which provides that the commission shall,
within the limitations imposed by Section 10335 of the Government Code:

(a) Examine the common law and statutes of the State and judicial

decisions for the purpose of dlscovering defects and anachro-
nisms in the law and recomuending needed reforms.

(b) Receive end consider proposed changes in the law recommended by

© the American Law Institute, the National Conference of
Commissioners on Uniform State Laws, any bar association or
other learned bodies.

(¢) Receive and consider suggestions from judges, Jjustices,
public officials, lawyers, and the public generally as to
defects snd anschronisms in the law.

(4) Recommend, from time to time, such changee in the law as it
deems necessary to modify or eliminate antiquated and

inequitable rules of law, and to bring the }aw of this
State into harmony with modern conditions.

1
The commission is also directed to recommend the express repeal of all
statutes repealed by implication, or held unconstitutional by the Supreme
Court of the State or the Supreme Court of the United States. CAL. GOVT.

CODE § 10331.
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The commuission’s program is fixed in accordance with Section 10335
(:: of the Govermment Code which provides:

The commission shall file a report at each regular
sesgion of the Leglslature which shall contain a calendar of
vopics selected by it for study, including a list of the
studles in progress and a list of topices intended for future
consideration. After the filing of its first report the
compission shall counfine its studies to those toples set
forth in the calendar contained in its last preceding report
which are thereafter approved for its study by concurrent
resolution of the Legislature. The comission shall also
study any topic which the legislature, by concurrent
resclutiocn, refers to 1t for such study.

-6-




Y1. PERSONNEL OF COMMIGSION

There were no changes in the personnel of the Law Revisicn Commission

during 1956. Mr. Samuel D. Thurmen of Stanford wes reappointed to the commission

by Governor Knight in July 1956 upon the expiration of his first term of office.

As of the date of this report the membership of the Law Revisicn Commission is:

Thomas E. Stanton, Jr. S8an Francisco
John D. Babbage Riverside
Hon. Jess R. Dorsey Bakersfield
Hon. Clark L. Bradley San Jose
Joseph A, Bell Long Beach
Bert W. Levit San Francisco
Stanford C. Shaw Ontario

John Harold Swan Sacramento
Samuel D. Thurmsn Stanford
Ralph N. Kleps Sacramento

Chalrman

Viece Chaeirman
Senate Member
Apsembly Member
Member

Member

Member

Member

Member

ex officlioc member

Term exgirea

October 1,
October 1,

*

*

Qctober 1,
October 1,
October 1,
Qetober 1,

October 1,

w¥

# The legislative members of the commission serve at the pleasure of the

appointing power,

1957
1959

1959
1957
1959
1957
1959

** The Legislative Counsel is an ex officic nonvoting member of the Law Revision

Commissicn.
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III. SELIARY OF WORK OF COMMISSION

During 1956 the Law Revision Commission wam engaged in three taskss

1. Work on the seversl assignments given to the commission by the 1955
and 1956 Bessions of the legislature to be completed for presentation to the 1957
and 1959 Sessions; ?

2. Preparation of a calendar of {opics selected for study to be sub-
mitted to the Legislature for its approval at the 1957 Session, pursuant to
Section 10335 of the Government Code; 2 and

3« A study, made pursuant to Section 10331 of the Government Code, %o
determine whether any statutes of the State have been held by the Supreme Court
of the United States or by the Supreme Court of California to be unconstitutional
or to have been impliedly repealed, v

The commission met eight times to the date of the preparation of this
report in 19563 On January 6§ and 7 at San Francieco; on March 12 at Los Angbles;
on May 4 and 5 at Los Angeles; on June 1 and 2 at San Francisco; on July 13 and
1y at Long Beach; on August 10 and 11 at Stanford; on September 20 and 21 at
Los Angeiea ;- on October 12 and 13 at 3an Francisco and on November 17 in San
Francisco, In addition, eomitt-ees of the commission met on various occasions

during the year.

2

See Part IV A of this report, p. 6 infra,.
3 g5

See Part IV B of this report, p, 13 infra,
See Part V of this report, p. 1 infra. -
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IV. CALENDAR OF TOPICS SELECTED FCR STUDY

A, SIUDIES IN PFROGRESS

1. Studies pursuant to Resolution Chapter 207, Statutes of 1955

The following topics, which are describved in the 1955 Report of the Law
Revision Conmission to the Legislature, were recommended for study by the
com:_lsaion and approved by the 1955 Sesesion of the Legislature ,- and were studied
by the commission during 1956, The commission is submitting a recommenistion
relating to each of these topics to the 1957 Session of the Legislature:

1655 1. Wwhether the sections of the Civil Code prohi‘biting the suspension
| of the absolute power of alienation showld be repealed. 2
2., Whether the courts of this State should be required or authorized

to teke judieiel notice of the law of foreign countries, 6

The commission may not submit a reccmmendation relsting to Topic No. 1k,
vhether a statute should be enacted tc make it unnecessary to appoint an
administrator in a gquiet title asction involving property to which some claim
was made by & person since dsceased. After s stuly of the matter the
ccomission's research consultent, Profeescr Richard C. Maxwell of the School
of Law of the University of Californis at Los Angeles, reported that he
doubted. the wisdom of proceeding further with the study. Accordingly, the
commisslon has sought the views of the State Bar ee to whether any change in
the law 1s necessary and whether further study of the matter would be
desirable.

See REPORT OF CALIFORNIA LAW Bmszon COMMISSION 18 {1955).
1. at 19. |
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Whether the Dead Man Statute should be repealed or, if not, whether
the rule with respect to walver of the statute by the taking of a
deposition should be clerified. |

Whether Californie should continue to follow the rule that survival
of actions srising outside Califcrnis is governed by Californils 3.aw.a
Whether Section 201.5 of the Frobate Code should be revised
[treatment of separate property brought into Californie]. 2

Whether Section 660 of the Code of Civil Procedure should be amended
to specify the effective date of an order granting a new trial.lo_
Whether, when the defendant moves for & change of place of trial
of an acticn, the pleintiff should in ell cases be permitted to
oppose the nmction cn the ground of the convenience of

witnesses.

Whether the law with respect to the "for and against" testimonial
privilege of husband and wife should be revised in certain
respacts, 12

Revision of Sections 1377 and 1378 of the Penal Code to eliminate
certein obsolete language there [compromise of misdemeanor

charge]. 13

fot
LFH)

E B B o o =

Id. at 20.

:_[_ﬂ._. at 21.

Id. at 22.

Ibid.

I1d. at 23.

Id. at 2k,

1d. at 26.
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10.

13 .

C 1k,

15.

Resolution of conflict between Penal Codle Section 19a, limiting
commitment to & county jail to one year in misdemeanor cases,
and other provisions of the Penal Code and other codes providing
for longer county Jall seniences in misdemeanor cases. 14
Whether Sections 2201 and 3901 of the Corporations Code should be
made uniform with respect to notice to stockholders relating to
sale of all or subetantially all of the assets of a cn:;r_'po:l:'a:ls.*.t:n.]‘5
Whether the jury should be suthorized to take a written copy of the
jury instructions into the jury room in civil as well ms criminal
cages. 16

Whether Sections 389 and L2 of the Code of Civil Procedure,
relating to bringing additional parties imto e civil action by
cross-couplaint, should be revised. -7

Whether s statute should be enacted to meke it unnecessary to
appoint an administrator in & quiet title action involving

praoperty to vhich some claim was made by & perscn since deceased. 18
Whether, when the defendant in a @ivorce or annulment action has
defaulted, the court should be authorized to include an award

of attorney's fees and costs in a decree of annulment or an
interlocutory or final decree of divorce without requiring that
an order to show cause or notice of motion be served on the

defendant. 19

Id. at 27.

Ibid.

d. at 20,

;_d_o at 29.

Id. at 30.

19

;g_.. at 3.




16. Whether there is need for clarification of the law respecting
the duties of city and county legisletive bodies in connection
with planning procedures and the enactment of zoning ordinances

when there is no planning comission. 20

2. Studies pursuant to Resclution Chapters 35 and 42, Statutes of 1956

The following topics were approved for study by the commission by the
1956 Session of the Legislature, Hoat of the topics in this group were
recommended for study by the cormission purstﬁnt to Government Code Section 10335;
a description of them 18 conteined im the 1956 report of the commission to the
Legislature, The comrmission 18 submitting recommendations on Topics 8, 14 and
17 to the 1957 Session of the Legislature and will report on the other topics to
the 1059 Sesaion:

C 1956 - 1. Whether the Penal Code and the Vehicle Code should be reviged to
elimina.‘bé certein coverlepping provisions relsting to the unlewful
taking of a motor vehicle and the driving of a motor vehicle
while intoxicated. |

2. Whether the procedures for sppolnting guardisns for nonresident
1ﬁem;etem anld nonresident minors should be clarified, 2

3. A stuly of provisions of the Code of Civil Procedure relating to
the confirmation of parbition sales and the provisions of the
Probate Code relating to the confirmstion of _ﬁales of real
property of estetes of deceased perscns to determine

20 ,
E- et 320
22

C 22

See REFORT OF CALIFORNIA LAW REVISION COMMISSION 19 (1956)
;E- a*f 21. -
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(1) whether they should be made uniform end (2) if not, whether
there is need for clarification as to which of them governs
confirmation of private judicial pertition sales.=3

L. Whether the law relating to motions for new trisl in cases where
notice of entry of judgment haes not been given should be revised. 2k

5. Whether the provisions of the Civil Code relating to resclssion
of contracts should be revised to provide a single procedure for
rescinding contracts and achieving the return of the consideration

given, 2

6. Whethér the law respecting mortgages to secure future advances
should be revised.

7. Whether Probate Code Sections 259, 259.1 and 259.2, pertaining
to the rights of non-resident sliens to inherit property in this
State should be revised. 2

B. Whether the law relating to escheat of personal property should
be revised. 28

9. Whether the law relating to the rights of a putative spouse

should be revised. 29

n
Wi

8 38 3 K

M

Id. at 22.
Ibid.

Id. at 23.
Id. at 24,
I1d. at 25.
Id. at 25.
Id. at 27.
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10. Whether the rule, applied in cases involving the velue of real
property, that evidence relating to sales of nearby properties
is not edmissible on the issue of value should he reviéed.3o

11l. Whether the law respecting postconviction sanity hearings
should be revisged, 31

i2. Whether the law respecting jurisdiction of courts in proceedings
affecting the custody of children should be revised. 32

13. Whetﬁer the doctrine of worthier title should be abelished
in California. 33

1k, Whether the Arbitration Statute should be revised, 3k

15. Whether the law irn respect of survivability of tort actions
should be revised. 37 |

16. Vhether the law of evidence should be revised to conform to the
Uniform Rules of Evidence drafted by the National Conference of
Commissioners on Uniform State Laws end approved by it at its
1953 ennual conference. |

17. Whether the law respecting habeas corpus proceedinge, in the
trial and appellate courts should, for the rurpose of
simplification of procedure to the end -of more expeditious and .
final determination of the legal gquestions presented, be revised.

30
Id. at 2B,
Id. at 29.
Id. at 31.
33
I—Q' at 33.
Tbid.
32
Id. at 3k.
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18. Whether the law and procedure relating to condemnation should
be revieed in order to safeguard the property righte of private
citizens. |

19, A study of the various provisions of law relating to the filing
of claims against public bodies and public employees to determine
whether they should be made uniform and otherwise revised,

3. Revision of Fish and Geme Code pursuant to Resolution Chepter 204, Statutes

of 15655

Resolution Chapter 20k of the Statutes of 1955, which was sponsored

by Honorable Pauline Devis, Member of the Assemdly, directed the Lew Revision
Commiseion to wmdertake a study of the Fish and Game Cod.e”and to prepere e
proposed revislon of such coﬂ.e. which would eliminate obsolete, superseded,
ambiguous, enachronistic, and defective proviaions thereof,i and to study and
report its recommendations on the problem of how best to inform the public of
the provisions of the code and the lregula.tions of the Fish and Game t:omiusion.
Because of th_e scope of this assignment, as revealed by a pr_e_liminm
study, the commission contracted to havé the Legislative Counsel prepare a
draft of a revised code for the comission's consideration. The commission
algo discussed revision of the code with representatives of the ?iah and
Geme Commission and the Department of Fish and Geme. In addition, the
commission sent a.pproximtely 900 letters to :lnterested persons and groups
throughout the State calling attention to its a.ssignmen'b to revise the code
and soliciting suggestions for such revision.
The draft code was prepared by the Legislative Counsel and distributed
by the commission to interested persons throughout the State with a request
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that they study it and send their comments to the commission. Coples of the
draft were also sent to the Fish and Game Commission and the Department of
Fish and Game. The Departaent mede a cereful study of the draft and submitted
many helpful suggestions to the Law Revision Commiesion., O(n the basis of
consideration of the draft code and the commeunts of the Department and of
interested persons and groups, the conmission is recommending revisions of
the Fish and Qame (:ode.-

The legislative members cf the commission will introduce a bill

embodying a revised Fish and Geme Code at the 1957 Session of the Legislature.




B, TOPICS INTENDED FOR FUTURE CONSIDERATION

Section 10335 of the Government Code provides:

The commission shall file a report at each regular
gession of the Legislature which shall contain a calendar

of tonics selected by it for study, including s list of the

studies in progress and a list of topics intended for future

consideration. After the filing of its first repart the
commission shsll confine its studies to those topics set
forth in the calendar contained in ite last preceding

report which are thereafter approved for its study by

concurrent resolution of the Leglslature. The commission

shall also study any topic which the Legislature, by
concurrent resolution, refers to it for such study.

Pursuant to this section the commission rencrted 23 topics
which it had selected for study to the 1955 Seasion of the Legislature; 16
of these topiecs were approved and reports concerning /most//all but one/
of them will be made to the 1957 Session. The commission reported 15
additional topics which it had selected for study to the 1956 Session; all
of these £0pics wers approved. The 1956 Session of the Legislature also
referred four other tonics to the commission for study,

The commission expects to complete the bulk of its work on
most of the studies herstofore authoriszed by July 1, 1957, ft has, there~
fore, selected twelve new topics for study during Fiscsl Year 1957-58.
The legislative members of the commission will introduce at the 1957 Session
of the Legislature a concurrent resolution authorizing the commission to

study these topiﬁs, which are the followings:

]t
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V. REPCRT ON STATUTES REPEALED BY IPLICATION OR
HELD UNCONSTITUTIONAL

Section 10331 of the Goverament Code pfovides:

The commission shall recommend the express repeal

of 211 statutes repealed by implication, or held

unconstitutional by the Suprame Court of the State or

the Supreme Court of the Ihﬂted States,

The comission has examined the casce decided by the Supreme Court
of the State and the Supreme Court of the United States since its 1956 report
was prepareda No decision of ed.ther court holding any statlzta of the State
either u.uconatit.utlonal or repealed by implication has baen fmmd. '
/Note to Commission: This study has not been made. If sny cases are found

when it is made, the last sentence will, of course, be differsnjg? »
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VI. RECOMMENDATIONS

The Law Revielon Commission respectfully recommends:

l. That the Legislature enact the statutes recommended by the
commission in coonection with studies made pursuant to Resolution Chapter 207,
Statutes of 1955 and Resoluticn Chapter 42, Statutes of 1956.

2., That the Legislature enact the revised Fish and Game Code prepared
under the comatssion's direction pursuant to Resolution Chapter 204, Statutes
of 1955. |

3+ That the Iegislature authorize the commission to study the topics
listed in Part IV B of this report.

Respectfully submitted,

THOMAS E. STANTON, JR., Chairman
JOHR D. BABRAGE, Vice Cheirman

JESS R. DORSEY, Member of the Senate

CLARK L. PRADLEY, Member of the Assembly

JOSEPH A, BALL
BERT W, LEVIT
STANFORD C. SHAW
JOHK HAROLD SWAN
SAMUEL D. THURMAN

RALFH N, KLEPS slative Counsel,
’ %ﬁi“:{cio

JOHN R. MC DORQUGE, JR.

Executive Becretary
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