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Executive Summary

When the Legislature and Governor Gavin Newsom established the Committee on
Revision of the Penal Code, California launched its first concerted effort in decades
to thoroughly examine its criminal laws. The Legislature gave the Committee special
data-gathering powers, directing it to study all aspects of criminal law and procedure
and to make recommendations to “simplify and rationalize” the state’s Penal Code.

This is the Committee’s first report, and it details 10 reforms recommended
unanimously by Committee members. Our recommendations span California’s entire
criminal legal system, ranging from traffic court to parole consideration for people
serving life sentences. If enacted, these reforms would impact almost every person
involved in California’s criminal system and, we believe, measurably improve safety
and justice throughout the state.

Our recommendations follow a year of studying California’s criminal punishments.
We were guided by testimony from 56 expert witnesses, extensive public comment,
staff research, and over 50 hours of public hearings and Committee deliberation.
We believe the recommendations represent broad consensus among a wide array of
stakeholders, including law enforcement, crime victims, civil rights leaders, and people
directly impacted by the legal system. The report contains extensive support for each
recommendation, including empirical research, experiences from other jurisdictions,
and available data on California’s current approach to these issues.
The recommendations are:
1. Eliminate incarceration and reduce fines and fees for certain traffic offenses.
2. Require that short prison sentences be served in county jails.

3. End mandatory minimum sentences for nonviolent offenses.

4. Establish that low-value thefts without serious injury or use of a weapon
are misdemeanors.

5. Provide guidance for judges considering sentence enhancements.
6. Limit gang enhancements to the most dangerous offenses.

7. Retroactively apply sentence enhancements previously repealed by the
Legislature.

8. Equalize custody credits for people who committed the same offenses,
regardless of where or when they are incarcerated.

9. Clarify parole suitability standards to focus on risk of future violent or
serious offenses.

10. Establish judicial process for “second look” resentencing.
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Intl‘oduction According to the most recent data from the California Department of Justice,
California has the lowest crime rates since comprehensive statewide statistics were
first recorded in 1969.! This continues a 30-year trend of steadily decreasing crime
rates.?At the same time, the state has enacted laws that markedly reduced the number
of people incarcerated in its state prison system.® The Committee on the Revision
of the Penal Code was established to rationalize and simplify California’s criminal
laws,* and we are committed to advancing policies that continue the state’s course of
improving public safety while simultaneously reducing unnecessary incarceration.

CRIME RATES IN CALIFORNIA
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Despite the recent public safety accomplishments and reforms, aspects of California’s
criminal legal system are undeniably broken. California remains under numerous court
rulings that our prisons and jails are unconstitutionally overcrowded. A decade ago,
the United States Supreme Court affirmed that conditions within California’s state
prisons constitute cruel and unusual punishment.® That case remains unresolved and
only exacerbated by the COVID-19 pandemic.®

Many law enforcement and judicial leaders appeared before the Committee this year
to address these problems and offer solutions that continue to protect public safety.”
Then-president of the District Attorneys Association, Nancy O’Malley of Alameda
County, encouraged expanded programs for alternatives to incarceration, including
I for repeat offenders.® Santa Clara District Attorney Jeff Rosen suggested that all prison
11038-1:1310 - - sentences could be cut by 20% across the board.” Former Governor and Attorney
e General Jerry Brown offered that all sentence enhancements could be eliminated and
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that more people should be granted parole.”® Los Angeles District Attorney George
Gascon questioned the rationale of sentences longer than 20 years." Likewise, Superior
Court Judge Richard Couzens told the Committee that it would be “fundamentally

fair” to allow any person incarcerated for more than 15 years to seek a “second look”
re-evaluation of his or her sentence.? And San Mateo County District Attorney Stephen
Wagstaffe, another former president of the California District Attorneys Association,
agreed that many criminal laws in California have lacked consistency or public safety
justification.® As he explained to the Committee in October 2020, “[It’s] like the
Winchester Mystery House. We just keep adding rooms. There’s no theme.”*

This testimony was supported by some of the nation’s leading criminologists who
presented studies on the negative impact of extensive incarceration on long-term
public safety, communities, families, and individuals.” The Committee also heard from
University of California Professor Craig Haney, a national expert on criminal justice
policy, who testified powerfully at the Committee’s inaugural meeting in January 2020
that mismanaged criminal justice policies have undermined the general wellbeing of
all members of society by increasing racial and economic disadvantage.'®

Governor Newsom acknowledged many of these issues when he addressed the
Committee, noting “jaw-dropping” racial disparities in sentencing across the state.
He encouraged us to address the “deep racial overlays and the deep socioeconomic
overlays that often determine the fate of so many in our system.”"”

PRISON POPULATION IN CALIFORNIA
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This past year has made these issues impossible to ignore. The killing of George Floyd
last summer once again brought national attention to a truth that many involved in
the criminal legal system know: The current system has deep racial inequity at its core.
New data published for the first time in this report reveals that racial disparities may
be even worse than many imagined. Data obtained by the Committee for this report
confirms people of color are disproportionately punished under state laws — from
traffic infractions to serious and violent felonies. In addition, the COVID-19 pandemic
spotlighted the inadequate medical care and poor conditions within state prisons,
including the root cause of overcrowding.

California’s criminal system is also extraordinarily expensive. The 2021-22 state
budget for corrections is $16 billion, the large majority of which funds California
Department of Corrections and Rehabilitation operations.” This figure does

not include expenditures for county jails. California’s Director of Finance Keely
Bosler appeared before the Committee in July 2020 and testified that it costs
California around $83,000 per year to house a person in prison.” The Committee
also heard from the president of Crime Victims United, Nina Salarno Besselman,
who emphasized when she appeared before the Committee in October 2020 that
the state’s fiscal expenditures do not include sometimes immeasurable costs to
crime victims and communities. Nor does the state prison budget address the cost
to individuals and families otherwise impacted by the system. We heard several
stories of people who were incarcerated far longer than necessary and who are now
successful community members and leaders.

Lived experiences in California, newly available data, and peer-reviewed empirical
research prove that our mission to maintain or improve public safety while
simultaneously reducing unnecessary incarceration is possible and necessary.

In 2020, the Committee studied every level of California’s system over eight public
meetings, many of them two-day affairs. We heard from 56 witnesses, including
Governor Newsom, former Governor Brown, Attorney General Xavier Becerra,

and stakeholders from across California. Every major state law enforcement group
contributed to the Committee’s work and research, as did public defenders, victims’
advocates, formerly incarcerated individuals, and other system-impacted people,
including one person who joined a Committee meeting by video from behind
prison walls.

The Committee also welcomed and heard extensive public comment at each meeting.
Committee staff consulted with dozens of scholars, data analysts, and other experts
from California and around the country, to whom we are grateful for their expertise
and advice.

Throughout our review, the Committee discovered laws that were badly outdated,
incoherent, unsupported by data, and frequently implemented harsh punishments
without purpose or evidence of advancement of public safety. For example,
California’s robbery law—covering one of the most common crimes in California—
has been unchanged since 1872 and sweeps broadly, lumping serious and violent
conduct with petty thefts.?° The state standard for determining who to release on parole
also involves statutory provisions and regulations that are inconsistent with each other.?!
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The 10 recommendations in this report begin to address some of the most obvious
problems that the Committee found and indicate where we believe there is widespread,
multi-partisan support for reform. We were steered as much as possible by available
data and empirical research. This report benefits from dozens of peer-reviewed studies
and original research by Committee staff and partners. We also sought out reforms

that would have as broad an impact as possible with general consensus across interest
groups, keeping in mind the twin goals of improving public safety and creating a more
humane system.

Although our recommendations are not a one-dose panacea and will not cure the deep,
systemic problems with California’s criminal legal system, the recommendations in this
report represent a significant start to making our system more fair, more effective in
terms of protecting public safety, less racist, and less wasteful.

Of course, these recommendations are not self-executing. It is only with partnerships
from the Governor, the Legislature, state agencies, and county decision-makers that
any of these recommendations will make a difference. And the Committee is not naive:
The issues that are addressed every day in the criminal legal system are some of the
most profound and perplexing in human experience. They arouse strong passion on
every side.

The Committee also worked under a self-imposed limitation for this first year with

a decision to not recommend any reform that would require a voter initiative or
two-thirds vote in the Legislature in order to be enacted. This meant that some of
the most important issues in California’s criminal legal system and laws that impacted
the largest number of people — such as the Three Strikes law, life-without-parole
sentences, and the death penalty — were not part of our consideration this year.

This is not the first time that California has attempted a comprehensive review of

its criminal laws. In 1963, the Legislature established the Joint Legislative Committee
for the Revision of the Penal Code. According to that Committee’s initial report to
then-Governor Ronald Reagan, its mission was to address the “inadequacies of a code
which has never undergone basic, comprehensive revision since its adoption almost
a century ago.”?? That same year, the Chief Justice of the California Supreme Court
remarked that “although we are far along in the twentieth century, our Penal Code in
many respects has scarcely entered it”?* Members of that Committee consulted with
experts, examined available data, and collaborated with colleagues from other states.
Then, after six years of deliberation and study, the Committee unexpectedly and abruptly
abandoned all its work and laid off its staff in 1969. None of its reforms were adopted.?

It has now been almost 160 years since the Penal Code has undergone comprehensive
revision. Since 1963, the scope of the system, the extremity of the sentences it metes out,
and society’s conception of the proper response to criminal offending have all changed.
But one thing has remained the same: the need for a rational Penal Code that supports a
criminal system that maximizes public safety, treats everyone fairly, and helps to improve
communities and lives throughout the state.

We believe the reforms recommended in this report make important strides toward
achieving those goals.
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Prefatory Notes PUBLIC SAFETY

Public safety and furtherance of justice are twin goals of any justice system.

The Committee is well aware of the great strides California has made in improving
crime rates over the past 30 years. Our recommendations are designed to maintain or
improve that trend, relying on the most current empirical research and data.

We incorporated key findings from researchers who have studied incarceration trends,
both nationally and in California, and the effects on crime rates and recidivism.

We also relied on expertise from law enforcement leaders, including several elected
district attorneys, representatives from the California State Sheriffs’ Association, the
California Police Chiefs Association, the Chief Probation Officers of California,

the California Department of Corrections and Rehabilitation, the California Board of
Parole Hearings, and the California Correctional Peace Officers Association.

As also noted, crime rates in California began dropping in the 1990s, which is a significant
accomplishment. That drop did not stop when the prison population began to decrease
after 2006, including in the last decade when California enacted an ambitious agenda of
reforms.?> And while the Committee is not ignorant of the spike in homicides in 2020,?
crime continues to be at historic lows.?” The law enforcement representatives who
appeared before the Committee this year generally supported the Committee’s mission of
continuing to both improve public safety and eliminating unnecessary incarceration.

This report also benefits from valuable input from members of the California
judiciary, victims’ rights organizations, defense attorneys, formerly incarcerated and
other system-impacted people, academics, and additional community and interest-
group advocates. We believe there are wide areas of common ground — evidenced
by empirical research — supporting reforms that improve public safety and reduce
wasteful incarceration at the same time.
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INCARCERATION TRENDS

Starting in the 1970s, the rate of incarceration began to rapidly increase in an
unprecedented manner, both nationally and in California.?® Between 1990 and 20009,
the average length of stay for people sent to prison in California increased by 51%.%

PRISON INCARCERATION RATE IN CALIFORNIA
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In 2019, a total of 35,390 people were sentenced to state prison®® and over 900,000
were booked into county jails.*

California’s prison population boom began in 1976 with the enactment of the
Determinate Sentencing Law, followed by the Street Terrorism and Enforcement Act of
1988 and the Three Strikes law in 1994.%? California’s prison population more than tripled
from about 50,000 inmates in 1985 to a peak of 173,000 inmates in 2006.% At the same
time, California’s prison recidivism rate was the second worst in the nation.**

Researchers have found that lengthy sentences and high rates of incarceration have
diminishing returns in reducing crime rates.®* This is partly because people largely “age
out of crime.”*® The majority of violent crimes are committed by those less than 30
years old, and criminal involvement diminishes dramatically after age 40 and even more
after age 50.% As University of California Professor Steven Raphael testified before the
Committee in June 2020, the nationwide explosion in incarceration from 1989 to 2010
“had no measurable impact on overall violent crime rates.”
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In recent years, California voters have embraced reforms to reduce California’s

prison population. Beginning in 2012, voters returned to the polls every two years,
overwhelmingly passing ballot measures that reformed California’s Three Strikes law
(Proposition 36), punishments for nonviolent offenses (Proposition 47), drug laws
(Proposition 64), and prison administration (Proposition 57).* These reforms built

on the Legislature’s intervention to alleviate prison crowding in response to federal
lawsuits.*® Today, according to one survey, even most crime victims in California
support further reforms to the state’s criminal legal system — including 75% of victims
favoring reducing sentence lengths for people in prison who are assessed as a low risk
to public safety.*

From its height in 2006, California’s prison population dropped by 27%.%

In 2020, following emergency measures aimed at curtailing the COVID-19 pandemic,
California’s state prison and jail populations declined even further.*

As of December 31, 2020, California’s prison population was at a 30-year low of 95,456
people.* This is 45% below the prison population in 2006* but still significantly
above the state prison’s intended capacity.** And because some of

the recent decrease in prison population was caused by pausing intake from county
jails, the prison population will likely increase once intake resumes.*

Despite these reforms, and California’s sustained decrease in crime rates, people of
color — Black men in particular — and people with mental health issues continue to
be incarcerated disproportionately.** The Committee is committed to addressing
these deep rooted systemic problems. There is no reason California cannot maintain
historically low crime rates while correcting glaring racial inequities in our criminal
justice system.
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DATA COLLECTION AND ANALYSIS

One of the Committee’s most important objectives is the development of an
aggregated collection of administrative data related to the criminal legal system.
If there was one issue that found unanimous agreement across all stakeholders,

it was that the state’s criminal legal policy should be based on empirical evidence.

We agree wholeheartedly with Attorney General Becerra, who appeared before the
Committee in October 2020 and advised that “data should be the base of where
we launch™ Other law enforcement and related agencies, including the California
Police Chiefs Association, the Chief Probation Officers of California, and the
California State Sheriffs’ Association, agreed that research — particularly into the
last decade of reform in California — is essential.®® Judges from the Judicial Council,
prosecutors, defense lawyers, and community activists all echoed that sentiment.”

Despite such widespread support for data research and empirical analysis, such
information is not readily available.? California’s criminal justice data is spread
across the records of various state and local agencies, including the California
Department of Corrections and Rehabilitation, the California Department of Justice,
and the courts, sheriffs, prosecutors, and probation departments of California’s 58
counties. California is not alone in this respect. We are aware of no other jurisdiction
in the United States with a comprehensive collection of its criminal justice data.*

We are committed to addressing this issue. The Committee was granted special broad
authority to gather data and to address the problems of incomplete and fragmented
data. The Committee’s enabling statute provides in part that “[a]ll state agencies, and
other official state organizations, and all persons connected therewith shall give the
... Committee full information, and reasonable assistance in any matters of research
requiring recourse to them, or to data within their knowledge or control.”>

With this authority, the Committee has begun the process of gathering the various
agency datasets. We have partnered with data analysts and security experts to
ensure our research is sound and that confidential state data is protected by the
highest security protocols. We also received generous philanthropic support to
establish a long-term relationship with the California Policy Lab, a policy-focused
research lab at University of California, Berkeley, and University of California, Los
Angeles, to assist with collecting, analyzing, and understanding the data that the
Committee collects.

A NOTE ON “VIOLENT,” "NONVIOLENT,” AND “SERIOUS"” OFFENSES

Many of the Committee’s recommendations distinguish between how people convicted
of violent, serious, and nonviolent offenses should be treated. These distinctions are
important because so much of California’s criminal law turns on the definitions of
these terms, and recommendations that did not grapple with them would be ignoring
the reality of how cases are charged and prosecuted. While these terms can often be
subjective, we recognize that the Legislature has created discrete lists of “serious” and
“violent” felonies,” and this report relies on those statutory definitions. Crimes that do
not appear on the list of violent offenses are considered “nonviolent.”
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FELONY SENTENCES BY TYPE OF PUNISHMENT IN CALIFORNIA
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For important reasons, violent crimes receive a significant amount of public and political
attention. However, it is also true that the vast majority of arrests in California (about 90%)
are for misdemeanors and nonviolent felonies.>® Over 80% of people facing felony charges
in California receive a sentence of jail, probation, or a combination of the two.”” Less than
20% of all felony charges result in prison sentences.>

We acknowledge that there is a growing consensus that a rigid distinction between
violent and nonviolent offenses may be counterproductive.” For example, across the
country, people convicted of violent offenses often have lower recidivism rates than
people convicted of nonviolent ones.®® In California, the three-year reconviction

rate for people committed to prison for a non-serious/nonviolent offense was 51%.°
For people committed to prison with a violent offense, it was 29%.°2 Some of this
apparent paradox is likely explained by long sentences imposed for violent crimes,
which result in older parolees who are less likely to commit new crimes upon release.
At the same time, nonviolent crimes are often associated with poverty, addiction, and
homelessness — which are rarely cured by incarceration.

While the Committee is not calling for abolishing the distinction between violent
and nonviolent offenses, many of its recommendations are informed by this research
and call for considering the totality of a person’s background and offense, not
merely letting an offense’s statutory classification be a definitive statement on what
rehabilitative responses are appropriate.
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THREE-YEAR RECIDIVISM OUTCOMES FOR PEOPLE RELEASED
FROM PRISON IN CALIFORNIA (2014-15)

NUMBER OF RELEASED
PEOPLE CONVICTED OF
NEW OFFENSES

% OF TOTAL PEOPLE
RELEASED

TYPE OF RECONVICTION

Felonies Against Persons 2,788 7%

Other Felony Offenses 5,891 15%
Misdemeanors 9,556 24%

TOTAL RECIDIVISM 18,235 46%

Recidivism is also an important and often misunderstood term of criminal law.
While prisons and jails should do as much as possible to encourage rehabilitation

and reduce recidivism, we note that only 7% of people released from prison
committed subsequent felony crimes against persons.®® The remaining 93% committed
misdemeanors, nonviolent felonies, or no crime at all.

LANGUAGE USED THROUGHOUT THIS REPORT

2«

This report avoids using the term “inmate,” “prisoner,” or “offender.”** Instead, the
report uses “incarcerated person” and similar “person-first” language. Other official
bodies have made similar choices about language,® and the Committee encourages
stakeholders — including the Legislature when drafting legislation — to consider
doing the same.
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E]iminate RECOMMENDATION
Incarceration Two common traffic offenses — driving without a license and driving with a
and Reduce license suspended for failure to pay a fine or appear in court — can be punished as
. misdemeanors and carry significant fines, even though they have little relation to
Fines and Fees unsafe driving.
for Certain

The Committee therefore recommends the following;:

Traffic Offenses

1. Eliminate misdemeanor charging for (a) driving without a license and (b)
driving with a license suspended for failure to pay a fine or appear in court.
These offenses should be mandatory infractions.

2. Reduce fines and fees for these offenses.

3. Reduce DMV “points” for these offenses to zero.

RELEVANT STATUTES

Penal Code § 19.8
Vehicle Code §§ 12500, 12810, 14601.1

BACKGROUND AND ANALYSIS

Under current law, people can be convicted of misdemeanors and incarcerated for
driving without a license or driving with a license suspended for failure to pay a

fine or appear in court.®® These offenses are primarily financial in nature and are not
connected to unsafe driving. Data also indicates that Black and Latinx motorists are
disproportionately arrested for these offenses despite there being no documented
difference in driving behavior.”” The Committee recommends that they be considered
infractions only and that no one should be incarcerated for them.

These cases make up a large portion of all criminal filings in California and consume
considerable resources among police, courts, prosecution and defense offices, and
county jails. In fact, the vast majority of all criminal filings in California are traffic cases
— more than 81% or 3.6 million filings a year.%
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BREAKDOWN OF CRIMINAL FILINGS IN CALIFORNIA (2018-19)
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Annually, almost 260,000 traffic offenses are charged as misdemeanors,* and the
people arrested and jailed for these offenses are disproportionately people of color.”
Additional data confirms that license suspensions for failure to appear are correlated
with high poverty rates and race, with the highest rates of suspensions in poorer
neighborhoods with a high percentage of Black and Latinx residents.”

According to data provided to the Committee from the California Department
of Motor Vehicles, approximately 600,000 people currently have their licenses
suspended solely for failure to appear in court.”

The number of prosecutions for driving without a license and driving on a suspended
license is also large. In Los Angeles County, between 2010 and 2019, there were more
than 180,000 charges for driving without a license and more than 92,000 charges filed
for driving on a license suspended for failure to appear or pay a fine.”
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In 2017, California’s Commission on the Future of California’s Court System,
convened by Chief Justice Tani Cantil-Sakauye, recommended that minor traffic
court cases be handled entirely in civil court and not as criminal proceedings.™
Likewise, the American Association of Motor Vehicle Administrators has long
opposed suspending licenses for reasons unrelated to safety.”” More generally,
Attorney General Becerra told the Committee at its October 2020 meeting that
“the fewer times we have to go to the justice system to deal with people on a
criminal ground, the better off we’ll always be.”’

In recognition of some of these issues, three large prosecutor’s offices in California —
the Santa Clara County District Attorney, the Los Angeles City Attorney, and the Los
Angeles County District Attorney — have exercised their discretion to either decline
filing charges in these cases or to always file them as infractions.”” San Francisco does
not suspend licenses for people who fail to appear for traffic court dates.™

Although there is little relationship between unsafe driving and the two traffic
misdemeanors at issue here — driving on a license suspended for failure to pay a
fine or appear in court™ and driving without a license®® — prosecutors currently
have the discretion to charge these offenses as misdemeanors.®' Therefore,

not only can people can be arrested and jailed,* but fines and fees can also be
exorbitant.® In addition, a conviction for driving on a suspended license adds two
“points” on the person’s license — the same consequence as driving under the
influence of drugs or alcohol.®*



2020 ANNUAL REPORT

COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

ELIMINATE INCARCERATION AND REDUCE FINES

AND FEES FOR CERTAIN TRAFFIC OFFENSES PAGE 18

on Frederi

1l App.5th 928 (202
cksen and Linnea Lassiter, Debto

California has taken recent steps to address the inequities inherent in some license
suspensions, but it is unknown how many people still have misdemeanor charges pending
despite these reforms.®

In addition, California has some of the county’s highest court costs and penalty fees for
vehicle infractions.® The total cost in fines and fees for driving on a suspended license
and driving without a license can amount to more than $4,000. According to the Alliance
for a Just Society, failures to appear and license suspensions are among “the most
common ways courts are able to legally [] jail poor people.”®

These violations are often directly related to poverty and do not invariably reflect a
disregard for the law.®® Advocates note that many low-income people face “significant
barriers to attending [court], including an inability to take time off work, lack of available
transportation, lack of child care, or lack of a reliable or permanent address where they can
receive notice of the hearing”® Other people may avoid coming to court, knowing they
cannot pay a court fine or fee and fearing arrest.”® The violations can also result in other
significant consequences, including serving as the basis for arrest’ or vehicle impounding.”?

While every driver should take the steps to be properly licensed and appear in court,
driving without a license does not necessarily indicate unsafe driving and frequently relates
to income level. If someone without a license is driving in an unsafe manner, they can be
separately cited and charged for those offenses.”

EMPIRICAL RESEARCH

Recent research shows that license suspension for failure to appear in court is not the
most effective way to coerce people to appear in court and pay their fines* In fact, after
California prohibited license suspensions for failure to pay court fees in 2017, on-time
collections increased the following year. As the San Francisco Financial Justice Project
concluded, “[t]he increase in collections without the use of driver’s license suspensions
indicates that the ability to suspend driver’s licenses was not needed to ensure payment.””

Other research shows that license suspensions have dramatic economic consequences.
Data from New Jersey concludes that 42% of people surveyed lost a job while their
license was suspended, 45% reported not finding another job, and 88% reported reduced
income.” Another study showed that women with young children receiving public
assistance were twice as likely to find employment if they had a driver’s license — a bigger
impact than having graduated from high school.””

INSIGHTS FROM OTHER JURISDICTIONS

Seven states, including Virginia, Mississippi, and South Carolina, do not restrict driving
privileges for failure to appear in court.”® Six additional states, including Pennsylvania,
Oregon, and New Jersey, do not criminalize a first offense for driving on a suspended
license when the suspensions are not related to driving under the influence.”

Connecticut, Oregon, Pennsylvania, Washington, and Wisconsin treat driving without a
license as a traffic infraction.!’® Texas considers driving without a license a misdemeanor
offense, but the penalty is limited to a $200 fine."
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Require that
Short Prison
Sentences Be
Served in
County Jails

RECOMMENDATION

Thousands of people are sentenced to state prison every year for less than a year
instead of serving their sentences in county jail, despite evidence indicating better
public safety outcomes from local incarceration.

The Committee therefore recommends the following;:

1. Require counties to maintain custody of people who would serve less than
one year in state prison.

2. Follow state practice of reimbursing counties if jail populations increase as
aresult.

3. Ensure that no person serves more than five years in county jail.
4. Add tools to help manage jail populations, including increasing use of the
county parole release process, and specify “warm handoff” upon release from

jails to state parole and county probation authorities.

RELEVANT STATUTES

Penal Code § 1170

BACKGROUND AND ANALYSIS

Alarge number of people sent to state prison are incarcerated there for less than one
year. Although their imposed sentence is almost always longer than one year, their
actual time in state prison is short because of time they have already served awaiting
trial in county jails and through available custody credits.!??

According to data provided to the Committee by the California Department of
Corrections and Rehabilitation (CDCR), approximately 37% of people sentenced to
state prison for determinate terms serve less than one year in CDCR custody. (The
statistic addresses someone’s actual length of incarceration — that is, how much
time is left to serve on a sentence.) This amounts to roughly 14,000 people annually.
Approximately 5,000 people per year serve less than six months in CDCR custody.'®
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NUMBER OF PEOPLE WHO SERVED LESS THAN ONE YEAR IN PRISON

LESS THAN 6 MONTHS 5103 4,822 5,461
6 MONTHS TO 1 YEAR 8,627 9,312 9,046
TOTAL 13,730 14,134 14,507

At the same time, new data presented to the Committee in July 2020 by professors
Mia Bird and Ryken Grattet concludes that people with short sentences have
significantly lower recidivism rates (22% fewer felony convictions) if they serve their
sentences in county jails or on probation, rather than state prison.'” The study
accounts for a wide array of criminogenic variables, including crimes committed and
criminal histories.!%®

In addition, at the Committee’s hearings in July and October 2020, representatives
from the California State Sheriffs’ Association agreed that county jails can generally
provide better services and public safety benefits in the form of reduced recidivism
compared to CDCR.

California State Sheriffs’ Association First Vice President, Lassen County Sheriff
Dean Growdon, told the Committee he was unsurprised that people incarcerated
locally are less likely to commit new crimes compared to those sent to state prison
for the same offenses. Sheriff Growdon explained that people incarcerated in
county jails stay local and maintain their ties to their families and communities
while serving their sentences. He also emphasized that sheriffs put extra effort into
rehabilitative and reentry services, especially following the enactment of Public
Safety Realignment in 2010.1%¢

Butte County Sheriff Kory Honea, Second Vice President of the California State
Sheriffs’ Association, also agreed that county jails have better recidivism rates
104 Writen submission of Mia Bird and Ryken Grattet to Committee o compared to CDCR. He told the Committee that “we at the local level can provide
o conl e better outcomes,”*” describing a program in his county that had lower recidivism
106 Committee on Revision of the Penal Code, Meeting on Oct. 2 rates than CDCR at the time.”® Sheriff Honea noted that local officials have natural
Commiteeon Veeting on . 25,2020 and direct incentives to develop programs with better public safety results: “[If] we
e ol e et Sl Pt o don’t do anything to address the underlying causes of criminal behavior, and then we
A turn them back loose into our community, they’re going to victimize members of our
sy’ et cstody progrom. o community, including my friends and my family, or perhaps me.”®® Sheriff Growdon
L A noted that people in county jails may be able to “maintain those local ties and
e support that they might develop while they’re in custody.”'® Other research has shown
1 Mia Bird and Ryken Grattet, Do Local Realignment Policies A that counties that prioritized spending funds on reentry services over enforcement
200 ‘ S had better recidivism rates.!!




2020 ANNUAL REPORT

COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

REQUIRE THAT SHORT PRISON SENTENCES BE SERVED IN COUNTY JAILS PAGE 22

of the Penal Coc
0:42:40

il Cor tions
Director Bos!
he passag

f

Although CDCR may have larger rehabilitative and reentry systems, those state prison
benefits generally do not apply to people who are incarcerated there for less than one
year. This is because people entering state prison spend their first months (up to 120
days) in “Reception Centers” which have minimal programming. In addition, waitlists
for rehabilitative programming are often over one year in length."? The combination
of short stays, long waitlists, and initial confinement in Reception Centers means that
people receive few meaningful rehabilitative opportunities while in CDCR custody if
confined in prison for less than one year.

As former Governor Brown remarked to the Committee in September 2020: “[These
people] go to prison for a year [or] 18 months. What does that accomplish?”!3
Governor Brown said that he favored having people serve shorter sentences locally
rather than in prison and recommended that jails be given the resources to provide
successful treatment and programming.'

The financial impact of short prison sentences is also significant. According to
Director of Finance Keely Bosler, the intake costs for bringing people into CDCR
(including transportation costs, security intake assessments, and health screens) are
significant — up to $47 million annually." A portion of these savings could be passed
on to counties to offset additional costs of incarcerating more people locally.

Since the enactment of Public Safety Realignment in 2011, many counties have
shown sufficient capacity and expertise in managing people serving sentences of
incarceration in county jail, even if that burden was initially unwanted. As Sheriff
Growdon told the Committee, the difference between jails before and after
Realignment and other reforms is “night and day” because sheriffs have embraced
rehabilitative programming and alternative custody arrangements, often with better
public safety outcomes and reduced costs. !

Recent experience with the COVID-19 public health emergency provides another
example of the ability of county jails to maintain custody over people sentenced to
state prison sentences. In March 2020, CDCR stopped the transfer of people from jail to
prison in an effort to curtail spread of the virus."” Though not without some significant
difficulties, this experience demonstrates the ability of local authorities to incarcerate
additional people sentenced to state prison, especially for periods less than a year.
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EMPIRICAL RESEARCH

As noted, according to a multi-county study of incarceration trends in California by
professors Bird and Grattet, people who served a sentence in jail and on probation
had significantly lower felony reconviction rates (23% fewer felony convictions)
compared to people sentenced to prison for the same crimes."® The research
controlled for a number of variables, including criminal history, length of sentence,
and conviction offense.

More information about the different outcomes is here:

IMPACT OF SENTENCE TYPE ON TWO-YEAR RECIDIVISM RATE
Bars Represent Percentage Decrease in Two-Year Reconviction Rate Relative to Prison Sentence.

25.00%
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15.00 %
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JAIL ONLY PROBATION ONLY JAIL AND PROBATION

ANY RECONVICTION FELONY RECONVICTION

ce: Mia Bird and Ryken Grattet, Public Policy Institute of California (Jun. 2019)

The study also examined five common offenses — burglary, motor vehicle theft,
controlled substance possession, controlled substance possession with intent to sell,
and weapons — and found that people sentenced locally to jail, probation, or jail and
probation have lower reconviction rates than their prison-sentenced counterparts,
except for jail sentences for burglary." In addition, people serving prison terms for
these five offenses spent more than twice the amount of time in custody compared to
people who were sentenced to county jail.’*°

INSIGHTS FROM OTHER JURISDICTIONS

According to the United States Department of Justice, the general rule and practice in
criminal law is that sentences less than a year are served in county jail, whereas longer
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sentences are served in state prisons.”' This is not the rule in California. Instead,
following 2011’s Public Safety Realignment,'?> each felony offense in the Penal Code
specifies whether a sentence of incarceration should be served in jail or in prison.'?®
Under Realignment, some people can be sentenced to serve several years in jail,
rather than in state prison.

Some states have addressed the recurring problem of short sentences by finding
alternatives to state prison. For example, in Massachusetts there are “Houses of
Correction” run by local sheriffs that are designated for some sentences up to
two and a half years long.”* In 2019, Pennsylvania enacted a short-sentence parole
law that grants presumptive parole release to people whose minimum term of
imprisonment is two years or less.'?

ADDITIONAL CONSIDERATIONS

«  Current state policy provides for reimbursing counties for the cost of
maintaining custody of people sentenced to state prison under Realignment.'?®
If the Committee’s recommendation for counties to maintain custody over
people with short prison sentences results in an increased jail population,
the state should follow its usual practice of reimbursing counties for that
additional expense.

«  If the Committee’s recommendation is implemented, some counties may
have extra capacity in their jails that neighboring counties may be able to use.
Current law does not permit these transfers for people sentenced to state
prison terms,'”” and the Legislature should consider allowing them to do so.

« Asnoted above, following Realignment, some people received lengthy
jail sentences — more than five years. In 2016, the California State Sheriffs’
Association reported that approximately 1,500 people statewide were serving
sentences of more than five years in county jails as a result of Realignment.'?8
People sentenced to five years or more should not be incarcerated in county
jail facilities because jails are not built to incarcerate people for this long.
Instead, these people should serve their time in state prison.

«  Under current law, every county is expected to manage its local jail
population through a “board of parole commissioners” that is empowered
to release people from jail to county parole supervision.’? However, county
parole is rarely used,”*® and the law has not been updated to reflect current
practices in community supervision. Counties should be encouraged to
utilize this provision, which can become an important tool to incentivize
rehabilitation, manage jail populations, and help reduce unnecessary local
correctional costs.

« If enacted, this proposal would likely result in more people being released from
jail custody to community supervision. There should be better coordination
between local jail officials and authorities responsible for supervision upon
a person’s release from custody. This “warm handoff” between jails and
probation and parole agencies should be as robust as possible. To ensure this,
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current law that specifies what information CDCR must give to probation
departments for people going on post-release community supervision should
be made applicable to all people released from jail."*!

- Conditions in many county jails are constitutionally inadequate."*> And even
where conditions are not so dire, most jails simply do not operate with
long-term stays in mind and may not provide access to the outdoors, contact
visits, rehabilitative programming, or work opportunities. Counties should
continue to take steps to improve the conditions of their jails in order to
maximize the benefits of this proposal.

county jails have a grc

ealth disabilitie
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End Mandatory
Minimum
Sentences for
Nonviolent
Offenses

RECOMMENDATION

Many nonviolent offenses in California, including many drug crimes, require incarceration
because the state does not have a coherent approach to probation eligibility.

The Committee therefore recommends the following;:
Allow probation or other alternatives to incarceration for all nonviolent offenses.

RELEVANT STATUTES

Penal Code § 1203, et seq.

BACKGROUND AND ANALYSIS

California law provides mandatory minimum sentences for many nonviolent crimes,
including many drug crimes."** These laws remove all discretion from judges to fashion
the most appropriate sanctions, even if a judge believes supervision and treatment

on probation may be the most appropriate result in a case. By contrast, there is no
mandatory minimum sentence for some violent crimes, including murder.”* In total,

20% of straight probation sentences (i.e., without incarceration) are for violent offenses.'s>

Probation is the most common criminal sanction in the United States, yet California’s
laws governing who is eligible for probation (and who is not) lack coherence and
consistency, create unintended mandatory minimum sentences, and fail to account
for individual impact on public safety.

PROBATION SENTENCES BY TYPE OF OFFENSE IN CALIFORNIA

10,000

5,000

2015 2016 2017 2018 2019

VIOLENT @ PROPERTY @ DRUG OTHER

California Department of ustice, Crime in California, Table 40 (2019

Los Angeles District Attorney George Gascon testified before the Committee in
November 2020 that mandatory minimum sentences make especially little sense for
nonviolent crimes."* He has also described mandatory minimum sentences as “cruel,
ineffective, and actually exacerbate our recidivism and racial disparities across the



2020 ANNUAL REPORT COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

END MANDATORY MINIMUM SENTENCES FOR NONVIOLENT OFFENSES PAGE 28

criminal justice system.”™” A representative of the California District Attorneys
Association, Larry Morse, recently said that “I don’t think most DAs have any
heartburn about eliminating mandatory minimums.”'3

The Committee agrees that all relevant information should be considered in fashioning
a sentence, and probation should be a permissible sentence for nonviolent crimes.
Ajudge hearing the individual circumstances of a person’s case should determine the
appropriate punishment. As San Mateo Chief of Probation John Keene, Secretary and
Treasurer of the Chief Probation Officers of California, argued to the Committee in April
2020, probation eligibility should be determined by evaluating someone’s individual
circumstances and not be guided solely by the offense charged against them.'*

The Committee also considered diversion programs and collaborative courts available
in many counties.*® Many of these programs depend on the availability of sentences
to probation. For example, Alameda County District Attorney O’Malley told the
Committee that successful diversionary programs can tailor sanctions to individuals
and that in “a cost-benefit analysis, there’s no question that diversion wins out

over incarceration.” San Joaquin County Superior Court Judge Richard Vlavianos
agreed, testifying that recidivism was lower for certain offenses resolved with diversion
programs.*? And former United States District Court Judge Thelton Henderson urged the
Committee in December 2020 that “diversion programs ought to play a much larger role
than they now do.”** The Committee was impressed by the steps that stakeholders have
taken to expand alternatives to incarceration, and eliminating mandatory jail conditions
would further support their efforts by removing statutory barriers. At the same time,
most diversion programs and collaborative courts rely heavily on local stakeholders and
resources, and aside from the elimination of mandatory incarceration for nonviolent
offenses, the Committee does not currently make any specific recommendation to
improve access alternatives to incarceration at the state level.

EMPIRICAL RESEARCH

37 Aloxel Koseft, Joil Time for Nonviolent Drug Crimes in Callfornis Research shows that states can improve public safety outcomes by sentencing more
e e e e ‘ ’ people who commit lower-level and nonviolent crimes to probation and other
E ; intermediate community measures such as community service or treatment.'*

In 2016, the Brennan Center estimated that alternatives to prison, including probation,
: are likely more effective sentences for about 25% of the entire American prison
Penal Code, Meeting on Apr. 23 population.”s The Brennan Center study also concluded that incarceration does little
to rehabilitate this group of lower-level offenders and can enhance the likelihood of
recidivism.!®

10-211 (2020 ; , Similar findings were reported from cost-benefit studies of incarcerated populations
Frak, Hom My Americans e Uninecesarly incareessa, Brannan in eight states.” A study of New York, New Mexico, and Arizona found that the
e e e benefits of incapacitating 50% of males incarcerated in those states were not worth
7 A Meron Pl Bert seem sndonn | DIl 1 Rk the high costs."® A subsequent study found that the risk of recidivism for a substantial
Manhatan st -5, Encote 70599, ' number of incarcerated people in five additional states was too low to justify their
T incarceration on a cost-benefit basis."*’

o : jrﬁ : In 2018, the Virginia Criminal Sentencing Commission found that, of the people who
ehavioral Scences G The Law 2021 @020, committed drug and property crimes for which the Virginia sentencing guidelines
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recommended prison time, 50% could be instead directed to community-based
programs with little threat to public safety.'>®

Finally, researchers have found “little evidence” that people on probation perceive a
jail sentence to be substantially more punitive than community-based sanctions such

as electronic monitoring, curfews, or community service.™

INSIGHT FROM OTHER JURISDICTIONS

In the last two decades, at least 28 states have undertaken reforms aimed at reducing
or excising mandatory minimums from their state statutes and instead providing for
probation or other community supervision.'*

These reforms have positively impacted crime rates and reduced prison populations.
For example, in 2002, the Michigan Legislature repealed most mandatory minimum
drug sentences.” Since then, Michigan’s prison population dropped by over 21%,5*
sca while the state’s property crime rate declined roughly 52%, the violent crime rate

cn dropped by 15%, and homicides dropped by 11%.!

In 2009, New York enacted similar reforms to its drug laws,"*® followed by great drops
in violent and property crime rates and prison population.’*” Since 2011,
Jor v e o New York has closed 17 prison facilities and realized $193 million in annual savings
A due to the decrease in its prison population.*®Maryland and Montana also recently

N eliminated their mandatory minimum sentences for nonviolent drug offenses."

156 Jeremy Peter
ork Times (Ma:

In 2021, the Virginia Crime Commission recommended the wholesale elimination of
mandatory minimum sentences for all offenses.’® The New Jersey Criminal Sentencing
and Disposition Commission also recommended that the Legislature eliminate
mandatory minimum sentences for nonviolent drug and property crimes.'®'

In some states, the majority of people convicted of felonies are sentenced to straight
probation (compared to only 7% in California). In Minnesota, between 2004 and 2018,
75% of those convicted of a felony were placed on probation.'? Similarly, in Kansas,
over 70% of those convicted of a felony were placed on probation.'¢®

In other states, probation is presumed for nonviolent offenses.!* In Maryland,
sentencing preferences for probation and drug treatment programs were recently
enacted for certain drug offenses.'®> Arkansas law requires judges to weigh 13 factors in
favor of sentence suspension or straight probation’® and includes an explicit directive
that courts have the discretion to sentence those convicted of felonies to drug courts
or other rehabilitation programs.'*

The Model Penal Code — as well as the American Bar Association and the Federal
Judicial Conference — all recommend that no mandatory minimum prison sentences
be attached to any offenses.® Instead, all favor judicial discretion to impose a
sentence proportionate to the severity of the offense,'* which could include
probation and other forms of supervised release.
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Establish that
Low-Value Thefts
without Serious
Injury or Use

of a Weapon Are
Misdemeanors

RECOMMENDATION

Minor thefts that do not result in serious bodily injury and do not involve use of a
deadly weapon are currently punished as violent felonies but should be considered
misdemeanors.

The Committee therefore recommends the following;:

1. Thefts of property under $950 without serious bodily injury or use of a
deadly weapon must be charged as petty theft, punishable by up to one year
in jail.

2. Exclude any theft with the use of a deadly weapon. This crime would
constitute robbery (a violent felony with a prison sentence of two to five

years).

3. Exclude any theft that results in serious bodily injury. This crime would also
constitute robbery.

4. Permit retroactive reductions.

RELEVANT STATUTES

Penal Code §§ 211, 486

BACKGROUND AND ANALYSIS

California’s robbery statute has not been updated since 1872."° Over the years, the
punishment has been extended to a violent felony with a mandatory prison sentence of
up to five years, without enhancements. At the same time, courts have also expanded
the conduct that constitutes robbery to cover thefts of any value, even when there is no
weapon involved nor physical injury to the victim. Additionally, the number of people
currently in prison for robbery in California are disproportionately people of color.
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PERCENTAGE OF PEOPLE IN PRISON FOR ROBBERY IN CALIFORNIA BY RACE

40%

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research

The Penal Code defines robbery as any taking of any property, regardless of value, if
“accomplished by means of force or fear.”™ Following the landmark People v. Estes'™
case in 1983, courts have allowed prosecutors to charge robbery in cases that were
previously considered simple shoplifting. In effect, shoplifting can be elevated from
a mandatory misdemeanor to a violent crime with a mandatory sentence to state
prison. Purse snatches and stealing a cell phone can also be considered robbery, even
if a victim is not physically touched. In addition, robbery’s automatic classification as
a “violent felony,” regardless of the circumstances, can subject a person to enhanced
penalties, including a life sentence under the Three Strikes law.™

“Estes robberies” are extremely common. In 2019, over 8,000 unarmed commercial
robberies were reported throughout the state.

stes, 147 Cal. App.3d 23 (1983)
173 Penal Code § 667.
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COMMERCIAL ROBBERIES IN CALIFORNIA
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When Alameda District Attorney O’Malley, then-president of the District Attorneys’
Association, appeared before the Committee in April 2020, she said that Estes robberies
are often low-level crimes that her office recommended for less severe sanctions,
including diversion and treatment, rather than incarceration.™

Santa Clara County District Attorney Jeff Rosen and San Mateo County District Attorney
Stephen Wagstaffe also suggested limiting prosecutors’ ability to charge these types

of cases as violent robberies."™ District Attorney Wagstaff added that if Estes robberies
were eliminated, “I wouldn’t sit there and say, ‘Oh my heavens, you’ve taken one of our
great tools in protecting public safety’”'" While people charged in Estes cases often end
up pleading guilty to a lesser offense, including grand theft from a person, charging an
offense that carries steep penalties greatly impacts a defendant’s ability to negotiate a
reasonable plea agreement."”

California is currently out of step with other states, which distinguish between different
types of thefts and forbid thefts involving minor use of force or fear from being charged
as robberies or other felonies."™

California’s Penal Code currently divides theft into two degrees: grand and petty theft.
Generally, grand theft occurs when the value of the stolen property exceeds $950,” and
theft that does not meet one of the definitions of grand theft is petty theft.®® The Penal
Code also has a separate misdemeanor “shoplifting” offense for thefts from commercial
establishments.'® Theft involving any force or fear is considered a robbery.'s?
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The Committee recommends adding a new offense to this hierarchy: petty theft in the
first degree, punished as a misdemeanor. The offense would cover any thefts from a
person or commercial establishment that involved the use of force or fear but where
no serious injury was caused and no deadly weapon was used.

TOTAL ROBBERIES IN CALIFORNIA
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The Committee recognizes that some purely verbal altercations can be extremely
traumatizing for the victim. These offenses should be treated seriously. However, the
Penal Code has other offenses that may be appropriate to apply in these scenarios,
such as criminal threats,®* which can be charged as a felony strike offense.'s

EMPIRICAL RESEARCH

In 2016, The Pew Charitable Trusts researched the effects of changing state theft
penalties and found that states that raised the dollar threshold of what constitutes
a felony theft offense saw crime and larceny rates fall.’®> California’s Proposition 47,
which was enacted in 2016 by voter initiative and established shoplifting under $950
as a mandatory misdemeanor, had no effect on violent crime and, at worst, a small
effect on property crime.'s
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INSIGHTS FROM OTHER JURISDICTIONS

Most states acknowledge the wide range of behavior a person may use to steal and
distinguish between offenses with different levels of seriousness. Of 15 examined
states, 14 had a system of statutes that created increasingly serious degrees of
robbery, based on how the offense was committed.'¥’

For example, in Texas'®® and Illinois®®, the crime of pushing a store employee while
shoplifting is a misdemeanor. In New York and Oregon, the same crime is a low-level
felony carrying a sentence as low as probation.°

In Texas, a robbery conviction requires proof that the accused “intentionally, knowingly,
or recklessly causes bodily injury to another” or “places another in fear of imminent
bodily injury or death.”! Similarly, Vermont’s robbery statute requires some bodily
injury to be inflicted for the offense to apply."*?
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Provide
Guidance for
Judges
Considering
Sentence
Enhancements

RECOMMENDATION

Judges currently have authority to dismiss sentence enhancements “in furtherance
of justice,” but that standard has never been defined or clarified by the Legislature or
courts and can be applied inconsistently.

The Committee therefore recommends the following;:

1. Establish guidelines and presumptions (but not requirements) that judges
should consider dismissing sentencing enhancements in furtherance of
justice when:

«  The current offense is nonviolent.
«  The current offense is connected to mental health issues.

«  The enhancement is based on a prior conviction that is over five years old.

«  The current offense is connected to prior victimization or childhood
trauma.

«  The defendant was a juvenile when he/she committed the current
offense or prior offenses.

«  Multiple enhancements are alleged in a single case or the total sentence
is over 20 years.

« A gunwas used but it was inoperable or unloaded.

«  Application of the enhancement would result in disparate racial impact.
2. Provide that the presumptions can be overcome if there is “clear and

convincing evidence that dismissal of the enhancement would endanger

public safety.”

3. Clarify that the list is not exclusive. Judges maintain power to strike
enhancements in other compelling circumstances.

RELEVANT STATUTES

Penal Code § 1385

BACKGROUND AND ANALYSIS

California’s Penal Code includes over 150 different sentence enhancements.'”® The vast
majority of people in the state’s prisons (over 80%) are serving a term lengthened by
a sentence enhancement.* More than 25% of current prisoners are serving sentences
extended by three or more enhancements.”® On average, enhancements more than
double a defendant’s original sentence length.”®
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-nal Code §§ 120
econd strike);

prion
(gang enhancement)

(d) (firearm use);
b) (1-year prison
nd (e) (great bodily injury); 186.22(b)(1)

The most common enhancements include extended sentences for use of a firearm,
the Three Strikes law, the Street Terrorism Enforcement and Protection Act (gang
enhancements), and the five-year serious felony enhancement (“nickel prior”)."?

MOST COMMON SENTENCING ENHANCEMENTS IN CALIFORNIA (2020)

45,000
40,000

35,000

30,000
25,000
20,000
15,000
10,000

5,000 I
0

Firearms Second Strike "Nickel" Prior 1-Year Great Bodily Gang Third Strike
Prison Prior Injury Enhancment

NUMBER OF PEOPLE IN CDCR WITH ENHANCEMENTS

Source: Source: CDCR Office of Research.

These common enhancements are applied disproportionately against people of
color and people suffering from mental illness."”® Over 92% of people sentenced
to prison for a gang enhancement statewide are Black or Latinx.” In Los Angeles,
95% of people sentenced to prison for a gang enhancement statewide are Black or
Latinx.?®® Yet, according to the Anti-Defamation League, California has a “uniquely
large population of white supremacist gangs.?’! People sentenced under the

Three Strikes law are also more likely to be Black and suffer from a mental illness
compared to those who do not face Three Strikes sentences.?’?

When former Governor Brown addressed the Committee in September 2020, he
argued that California should “get rid of all of the enhancements” or change the law so
that judges are steered towards not imposing enhancements.?%
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PERCENTAGE OF CALIFORNIA PRISON POPULATION
WITH GUN ENHANCEMENT BY RACE (2020)

8%

45%

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research.

Santa Clara District Attorney Rosen testified before the Committee in September
2020 that enhancements have evolved to distort and dominate the criminal charging
and sentencing process: “[W]hen I began as a prosecutor, enhancements could
moderately shift the underlying sentence. Now they have become the tail that wags
the dog. It’s quite common now that the entire trial and all pretrial negotiations are
solely about the enhancement, not the crime itself”2%4

Los Angeles District Attorney Gascén also told the Committee that enhancements
were largely inappropriate, resulting in excessive sentences with “absolutely no
connection to public safety.”?% One of District Attorney Gascon’s first acts in office
was to instruct deputy prosecutors to avoid charging enhancements in almost all
cases.?’® Enhancement statutes are also arcane and opaque. Former Governor Brown
said California’s enhancement laws had a “tax code-like complexity.”?%7

Despite prominent leaders calling for overhauls of California’s sentence enhancement
laws, many of the most important and commonly used enhancements — such as Three
Strikes, the five-year “nickel prior,” and certain gang enhancements — were enacted
by voter initiative and cannot be modified by a majority vote in the Legislature.?*

As previously noted, the Committee limited itself in this report only to those
recommendations that could be passed by a majority vote, so the Committee does
not currently advocate for complete revision of California’s enhancement laws, as
misguided as they may be.
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Stanford

Sentence enhancements can be dismissed by sentencing judges. The current legal
standard instructs judges to dismiss a sentence enhancement when “in furtherance

of justice.”?* Courts have not clarified or defined this standard, and the California
Supreme Court noted that the law governing when judges should impose or dismiss
enhancements remains an “amorphous concept.”?? As a result, this discretion may be
inconsistently exercised and underused because judges do not have guidance on how
courts should exercise the power.

The lack of clarity and guidance is especially concerning given demographic
disparities in sentences.?! As noted, Three Strikes sentences and gang enhancements
in California are disproportionately applied against people of color.?? People suffering
from mental illness are also overrepresented among people currently serving life
sentences under the Three Strikes law for nonviolent crimes.?3

PERCENTAGE OF NONVIOLENT SECOND STRIKERS
CURRENTLY IN PRISON BY RACE (2020)

43%

® BLACK LATINX @ WHITE OTHER

Source: Data provided CR Office of Research
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PERCENTAGE OF THIRD STRIKERS CURRENTLY IN PRISON BY RACE (2020)

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research.

We appreciate that racial disparities in sentencing are hardly confined to California,**
but they are especially concerning given the extreme prison terms required by

many sentence enhancements. At minimum, lack of clarity in sentencing authority
encourages subjectivity and inconsistency.

The Committee recommendation follows legal guidance provided to judges when
exercising sentencing discretion in other contexts. For example, California law directs
judges on how to exercise their sentencing discretion in the context of probation.?
Furthermore, our recommendation builds on existing California Rules of Court

that guide judges on what circumstances they should consider in aggravation and
mitigation in imposing a felony sentence,?® such as prior abuse, recency and frequency
of prior crimes, and mental or physical condition of the defendant.?” The Committee
recommendations are also informed by the California Surgeon General’s recent annual
report, which recommends that the criminal legal system implement policies and
practices that address trauma in justice-involved youth and adults.?®

Finally, the Committee believes that judges should retain authority to impose
sentence enhancements in appropriate cases. The Committee’s recommendation
leaves to judges the authority to impose sentence enhancements to protect
public safety. But providing guidance on how and when judges should evaluate
the appropriateness of sentence enhancements would provide more consistency,
predictability, and reductions in unnecessary incarceration while ensuring that
punishments are focused on protecting public safety.
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EMPIRICAL RESEARCH

There is a broad consensus among academic studies of decades of nationwide crime
and incarceration data concluding that long sentences have little or no public safety
value. As Professor Steven Raphael wrote, “[t]here is very little evidence of an impact
of extremely harsh punishments (that is, longer sentences, capital punishment) on the
levels of the crimes they are intended to deter.”?” Professor Raphael also noted people
sentenced by harsher judges had higher recidivism rates than people sentenced by
more lenient judges.??

Other studies show that a person’s criminal involvement tends to be limited to a
period of less than 10 years.?”!

INSIGHTS FROM OTHER JURISDICTIONS

The most common type of sentencing enhancement across other jurisdictions are
enhancements based on prior convictions, including Three Strikes and habitual
offender statutes.

Many of these states have restrictions on the use of these enhancements. For example,
out of 20 jurisdictions examined by the Committee,??? 12 have cut-off dates or “wash-
out” provisions, after which criminal history no longer counts for purposes of increasing
the length of some sentences. Florida, Illinois,?** Michigan, Delaware, and the District
of Columbia have 10-year cut-offs for counting most prior felony offenses.?** Arkansas,
Minnesota, and the federal government??* have a cut-off for counting most felony priors
at 15 years, and for misdemeanor priors at 10 years.??® In Arizona, defendants are subject
to a longer sentence for a new felony conviction if they committed certain felonies
within the past five years or more serious felonies within the past 10 years.?”” Similarly,
Washington has a five-year wash-out period for enhanced sentences based on most
prior offenses and a 10-year wash-out period for more serious felony priors.??8

on, Univ of Michigan Working Paper (2015).
x R. Piquero, J. David Hawkins, Lila Kazemiar
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Limit Gang
Enhancement
to the Most
Dangerous
Offenses

RECOMMENDATION

Gang enhancements are applied inconsistently and disproportionately against
people of color, and fail to focus on the most dangerous, violent, and coordinated
criminal activities.

The Committee therefore recommends the following;:

1. Focus the definition of “criminal street gang” to target organized, violent
enterprises.

2. Remove nonviolent property crimes from the list of predicate
gang-related felonies.

3. Require the defendant to know the person responsible for any predicate
gang-related offense.

4. Prohibit use of the current offense as proof of a “pattern” of criminal
gang activity.

5. Require direct evidence of current and active gang involvement and violence,
and limit expert witness testimony.

6. Bifurcate direct evidence of gang involvement from the guilt determination
at trial.

RELEVANT STATUTES

Penal Code § 186.22

BACKGROUND AND ANALYSIS

As previously noted, Black and Latinx people comprise 92% of the people sentenced
under California’s gang enhancement statute.??” The racial disparity is even starker

in the state’s largest jurisdiction: Over 98% of people sentenced to prison for a gang
enhancement in Los Angeles are people of color.?*? Yet research shows that white
people make up the largest group of youth gang members.?* It is difficult to imagine
a statute, especially one that imposes criminal punishments, with a more disparate
racial impact.
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PERCENTAGE OF PEOPLE CURRENTLY IN PRISON WITH
GANG ENHANCEMENTS BY RACE (2020)

68%

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research

California’s gang enhancement can result in life sentences and may apply to crimes

as minor as misdemeanors.?> The law was originally enacted in 1988 as the Street
Terrorism Enforcement and Prevention (STEP) Act to “seek the eradication of criminal
activity by street gangs.”?*® The law was controversial from the start. Then-member

of the Legislature and future Attorney General Bill Lockyer went so far as predicting
the law would be “laughed out of court.”?3* But proponents of the law promised the
enhancement would only apply when “the provable purpose of the gang is to commit
serious and violent crime, and it can be shown that a gang member knew that was the
gang’s purpose when he joined.”?%

At the time, the Legislature asserted that California was “in a state of crisis ... caused
by violent street gangs whose members threaten, terrorize, and commit a multitude of
crimes against the peaceful citizens of their neighborhoods.”>* As originally enacted,
the Act aimed to eliminate gangs by creating a three-year enhancement for gang-
related offenses.?”” Since then, the scope of the enhancement and severity of related
punishments have greatly expanded.

Lawmakers, courts, and voters who enacted Proposition 21 in 2000 have increased the
penalties that accompany the enhancement and broadened its application. Not only
were punishments made longer, but it became easier to charge gang enhancements.
This is because the list of predicate offenses, which must be established to prove the
existence of a gang, has also ballooned and includes many nonviolent offenses.?*
Under current law, a person charged with a gang enhancement does not even have to
know the person responsible for predicate offenses.?®
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The racially disproportionate application of gang enhancements is particularly
concerning. Director of Systemic Issues Litigation at the Office of the State Public
Defender Lisa Romo explained to the Committee in September 2020: “Although
social science tells us [gang] members come in all races and all ethnicities, law
enforcement officers are taught that gang members are people of color. This means
that communities of color are overpoliced, and white gang members can pass.”?
Civil Rights attorney Sean Garcia-Leys testified to the Committee that police often
have difficulties knowing the difference between active gang members, former
gang members, and people who are non-members but are “meshed in a gang social
network by virtue of family and neighborhood.”?*

Another problem with gang enhancements is that the evidence considered in court can
be unreliable and prejudicial to a jury. San Joaquin County Deputy District Attorney
Kevin Rooney, who specializes in gang prosecutions, agreed that bifurcating evidence
of gang involvement from evidence related to the underlying charges would reduce the
risk of unfairly prejudicing juries and convicting innocent people.??? Empirical research
corroborates this assessment.?* Studies show that even merely associating an accused
person with a gang makes it more likely that a jury will convict them.?**

The Committee acknowledges that revising the gang enhancement presents special
challenges. Because the law was amended by Proposition 21 in 2000, some aspects
of the law can only be changed by another voter initiative or a two-thirds vote in the
Legislature. As discussed in the introduction, the Committee decided to not make
any recommendations that would require a supermajority vote of the Legislature. The
recommendations in this section therefore require only a majority vote because they
do not involve aspects of the gang enhancement statute enacted by Proposition 21.

EMPIRICAL RESEARCH

Recent studies reveal the unreliability of gang evidence. For example, the California
Attorney General’s 2019 Annual Report on CalGang, the statewide intelligence
database used by law enforcement to track purported gang members, found that
the demographics of those entered into the database were 65% Latinx, 24% Black,
and 6% white.?* Yet evidence indicates that white people make up the largest group
of youth gang members.?*¢ Indeed, recent reports, including an audit by the Los
Angeles Police Department, found that the CalGang database includes unreliable
and false information.?*

Survey data from California indicates that youth of different ethnicities self-identify as
gang members at similar rates to each other.?*® In 2015, the Anti-Defamation League found
that California has a “uniquely large population of white supremacist gangs (from skinhead
gangs to street gangs),”** and a recent sting by federal authorities of members of the
Aryan Brotherhood confirms that white gangs remain extremely active in the state.?*°

As noted, this problem is not limited to California. In Chicago, the police department’s
gang database found that 95% of the 65,000 individuals listed in it are Black or Latinx.>!
In Mississippi, a recent report found that every person arrested under the state’s gang
law between 2010 and 2017 was Black, even though the state’s Association of Gang
Investigators reports that 53% of the state’s gang members are white.??
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INSIGHTS FROM OTHER JURISDICTIONS

All 50 states and the District of Columbia have enacted some form of anti-gang
measures.?

But in comparison to California, other states require more evidence of connection or
organization between gang members for gang enhancements to apply. For example,
in [llinois, to qualify as a criminal street gang, it must be shown that a group has

“an established hierarchy.”* In Arkansas, a person commits the offense of engaging
in a criminal gang when they commit two or more predicate offenses “in concert”
with two or more other persons.? In Maryland, a “criminal organization” is required
to have an “organizational or command structure,”?® and to convict a person of
participating in a criminal organization, the prosecution must prove the defendant
had knowledge of the pattern of criminality of members of the gang.?>’

Other state courts have treated expert witness testimony about an accused’s gang
membership with caution and required such testimony to be closely connected
to direct evidence. For example, the Minnesota Supreme Court has warned “that
criminal gang involvement is an element of the crime does not open the door

to unlimited expert testimony,” and gang activity must therefore be proven by
“firsthand knowledge.”?*® New Mexico’s Supreme Court reached a similar result.?*?

At least three states (Indiana, Tennessee, and Rhode Island) require gang
enhancements to be proven in a separate phase of trial.2®



2020 ANNUAL REPORT

Recommendation

Relevant Statutes

Background and Analysis
Empirical Research

Insights from Other Jurisdictions
Additional Considerations

PAGE 48

COMMITTEE ON REVISION OF THE PENAL CODE

49
49
49
50
51
51

7. Retroactively
Apply Repealed
Sentence
Enhancements

CLRC.CA.GOV



2020 ANNUAL REPORT

COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

RETROACTIVELY APPLY REPEALED SENTENCE ENHANCEMENTS PAGE 49

Retroactively Apply
Repealed Sentence
Enhancements

RECOMMENDATION

In recent years, the Legislature eliminated certain sentence enhancements in Senate
Bills 136 (2017) and 180 (2019), but these reforms apply only to new cases.

The Committee therefore recommends the following;:

1. Retroactively apply the elimination of sentence enhancements enacted in SB
136 and SB 180.

2. Automatically remove these enhancements without requiring court action for
the new sentence, and do not limit how many enhancements can be removed
per person.

3. Prevent renegotiation of plea bargains.

RELEVANT STATUTES

Penal Code § 667.5(b)
Health & Safety Code § 11370.2

BACKGROUND AND ANALYSIS

In 2017 and 2019, the Legislature repealed sentencing enhancements that added

one year of incarceration to a defendant for each prior prison or jail term he or

she previously served and added three years to a sentence for some prior drug
convictions.?! These reforms apply prospectively only to new cases filed after SB 136
and SB 180 became law. Most people already serving time for these enhancements did
not benefit from the change in the law.%?

As with other sentence enhancements discussed above, the enhancements eliminated
by SB 136 and SB 180 were disproportionately applied against people of color. As the
author of SB 136, Sen. Scott Weiner, stated, “This injustice undermines the public trust
in our laws, law enforcement, and our political institutions.”?** The Los Angeles Times
editorial page also supported the repeal of this one-year enhancement as “good
lawmaking in that it would roll back foolish lawmaking.”2¢+
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70.126

Penal Code §

70.18; Health & Safety Co

PERCENTAGE OF PEOPLE CURRENTLY IN PRISON WITH ONE- AND THREE-YEAR
SENTENCE ENHANCEMENTS BY RACE (2020)

5% 4%

38% 41%

ONE-YEAR

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research

It is difficult to justify a sentence that is longer than someone’s else’s merely
because it was imposed at a slightly different date. California has offered retroactive
application for some of its most significant sentencing reforms: People serving life
sentences under the Three Strikes law could seek resentencing under Proposition
36, people with certain felony convictions could be resentenced under Proposition
47, and marijuana convictions could be modified or vacated under Proposition 64.2
Recent reforms to the felony murder rule were also given retroactive application.?¢
The same principle should apply here.

EMPIRICAL RESEARCH

Research has shown that modest reductions in sentences, as recommended here, have
no public safety impact. In 2018, the United States Sentencing Commission studied
retroactive application of reductions to federal drug sentences, which resulted in

an average reduction of 30 months for more than 7,500 people with no measurable
impact on recidivism rates.?” Another United States Sentencing Commission study on
other retroactive sentence reductions had similar findings.?¢®

Additional research on the federal system shows that “average length of stay can be
reduced by 7.5 months with a small impact on recidivism.”?® A similar analysis of the
prison populations in Maryland, Michigan, and Florida concluded that a sentence
reduction of three to 24 months would have produced minimal public safety impacts
for a significant portion of the prison population.?”
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INSIGHTS FROM OTHER JURISDICTIONS

As noted, after a change to the Federal Sentencing Guidelines in 2011, more than 7,500
people incarcerated in federal prison for some drug offenses received an average
sentence reduction of 30 months without impacting recidivism rates.?”

Between 2004 and 2009, New York State retroactively reduced sentences for drug
offenses and allowed more than 1,500 people to be resentenced.?”? Analysis of the first
cohort resentenced showed a low recidivism rate: About 4% of people returned to
prison for a new offense within three years of release, compared to a return rate of 11%
for people convicted of drug offenses who were released without being resentenced.?”

In New Jersey, the state Sentencing and Disposition Commission recommended that
their changes to sentencing law for nonviolent drug and property offenses be applied
retroactively.?™

The Kansas Sentencing Commission is also considering a recommendation that would
allow for early release of people convicted of certain drug offenses.?”

Delaware reformed its Three Strikes law in 2016 and allowed people convicted under
the old version of the law to apply for sentence modification.?™

In 2012, the Maryland Supreme Court ruled that an error in jury instructions should
have retroactive effect, which resulted in more than 200 people who had received
long or life sentences being released from prison.?”” Only seven of these people have
had parole violations or reconviction since release.?”

ADDITIONAL CONSIDERATIONS

«  Because both of these sentencing enhancements have been repealed in almost
all cases, it would waste court, prison, and prosecutorial resources to involve
courts in removing each enhancement. Instead, the Legislature should create

L e e o e amechanism that would allow sentences with these enhancements to be

2 "After the reforms, 1697 inmates applied to be resentences reduced without returning to court, including a clear deadline for when the

o k removal of the sentencing enhancements must be completed.

i I/ said Linda Foglia, tt Department

«  Because the enhancements at issue here were widely used and 97% of
felony cases are resolved with a guilty plea,?” retroactive elimination of
these enhancements could invite significant relitigation of resolved cases.

S ‘ To remove any doubt, the Legislature should specify that removing these

Now2020) sentencing enhancements is not a basis for disturbing plea bargains.?%
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Equalize
Custody Credits
for People Who
Committed the
Same Offenses,
Regardless

of Where or
When They Are
Incarcerated

RECOMMENDATION

People who committed the same crimes and have the same criminal histories receive
different amounts of good conduct credits depending on whether they are housed in
county jail, state prison, or state hospitals.

The Committee therefore recommends the following;:

1. Equalize good conduct credits between jail, prison, and state hospitals.

2. Retroactively apply good conduct credits implemented by CDCR pursuant to
Proposition 57 and toward youth offender and elderly parole dates.

RELEVANT STATUTES AND REGULATIONS

Penal Code § 4019
15 CCR § 3043.2

BACKGROUND AND ANALYSIS

Most people incarcerated in county jails and prisons are eligible to earn “good
conduct credits” which take time off their sentence if they follow institutional rules.
But current law awards differing credits to different people, based solely on where
they are incarcerated. For example, someone serving time on a violent offense who
follows institutional rules currently earns 20% off their sentence if they are housed in
state prison, but only 15% off if incarcerated in a county jail.?8 Someone who is found
incompetent to stand trial and is confined to a state hospital does not get any good
conduct credit,?®> which means that they may be incarcerated longer than someone
whose offense was not related to mental illness.

"GOOD CONDUCT"” CREDITS IN CALIFORNIA JAILS AND PRISONS

CONVICTION TYPE JAIL m

Nonviolent offense with no prior strike conviction 50% 50%
Nonviolent offense with a prior strike conviction 50% 333%

Violent offense 15% 20%



2020 ANNUAL REPORT COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

EQUALIZE CUSTODY CREDITS FOR PEOPLE WHO COMMITTED THE SAME

OFFENSES, REGARDLESS OF WHERE OR WHEN THEY ARE INCARCERATED PAGE 54

Almost every incarcerated person can potentially benefit from good conduct credits.
This means that equalizing credits between custody settings — even if the changes are
small — could have a profound effect on the amount of overall incarceration and on the
state budget.?® For example, if nonviolent “second strikers” (people with a prior strike
offense currently in prison for a nonviolent offense) earned the same credit in prison
that they earned while in jail, each person would serve almost two less months per

year in prison. As of June 2019, there were more than 18,000 nonviolent second strikers
in CDCR custody.?®* If this group of people were allowed to earn the same credits for
good conduct as other people convicted of nonviolent offenses, the cumulative impact
would be approximately 3,000 fewer years of incarceration annually.?%

Good conduct credits also incentivize positive rehabilitative programming and
positive institutional behavior. In July 2020, James King appeared before the
Committee to describe how increased credit eligibility by CDCR greatly increased the
number of people in prison registering for educational, vocational, and rehabilitation
programs, including drug treatment and victim awareness.?%

"“EARNED"” CREDITS IN CALIFORNIA JAILS AND PRISONS

Milestone Completion Credits: Up to 12 week reduction per year for various academic,

vocational, or rehabilitative goals

All earned credits capped Rehabilitative Achievement Credits: Up to 40 day reduction per year for various self-help

at six weeks per year and public service activities

Education Merit Credits: 180 day reduction for earning high school diploma and other
educational achievements

Part of the reason why prison and jail credits do not match is because credits

in jail settings are determined by the Penal Code and prison credits are set by

CDCR regulations. CDCR was given authority over credit rules with the passage of
Proposition 57 in 2016. As a result of these dual sources of authority, there is no single
body considering the credit-earning rules for each setting, and similarly situated
people can receive less good conduct credit simply because of a difference in their
custodial setting. As the California Supreme Court has acknowledged, in some cases,

; e there are perverse incentives to delay transfer to prison and stay longer in county jail
Lt pee where there may be fewer services but better credit opportunities.®

i e e e There are also limits on how CDCR applies good conduct credits, depending on a
e e person’s date of incarceration or how old they are. First, CDCR increased the credit-

e Pecpl . Thomas, 21 Calath 122, 126999, earning capacity for many people in its custody after the effective date of Proposition

R tNon 8,200 57, but those rules only applied prospectively as of May 1, 2017.2¢ Second, CDCR
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conduct credits implemented following Proposition 57 do not currently apply when
calculating parole hearings dates for people eligible for youth or elderly parole.?®

While applying these credits to anyone who would be eligible — regardless of

age or date of incarceration — may present technical administrative challenges at
CDCR, the Committee reiterates its belief that peoples’ sentences and length of
incarceration should not depend on the date they were convicted. We also reiterate
that fundamental fairness demands that reforms with prospective application
should generally be applied retroactively as well.

EMPIRICAL RESEARCH

Studies of credit-earning systems in other states have shown that recidivism
outcomes are not different for people who receive credits and end up serving less
time incarcerated.”° Other research has shown that people who have the opportunity
to earn time off a sentence have fewer disciplinary violations.?”!

INSIGHTS FROM OTHER JURISDICTIONS

The Model Penal Code recommends that good conduct credits be available to all
incarcerated people at the same rate, regardless of the nature of their offense and
where they are incarcerated.??

Different credits for the same people in jail and prison also present significant
constitutional issues. More than twenty years ago, Washington state was found to have
violated the federal Equal Protection Clause by offering different amounts of good
conduct to people while they were in jail or prison.?”® California state courts have found
equal protection violations in similar situations,?** as has the Montana Supreme Court.>”

In 2017, Louisiana retroactively applied changes to good conduct credits, which led to a
45% increase in the number of people released because of their good conduct credits.?®

The federal system also recently made some good conduct credits retroactive, which
led to the accelerated release of 3,100 people in July 2019, even though the change in
credits was modest and amounted only to an extra week off a year.?”’
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Clarify Parole
Suitability
Standards to
Focus on Risk of
Future Violent or
Serious Offenses

RECOMMENDATION

The statutes and regulations governing the parole release determinations by the
Board of Parole Hearings (BPH) are not consistent with each other.

The Committee therefore recommends the following;:

1.

Clarify that the definitions of “danger to society” and “danger to public
safety” mean “imminent risk that the parole candidate will commit a serious
or violent felony if released.”

Establish a rebuttable presumption that a parole candidate is suitable for
release (i.e., does not present an imminent risk to commit a serious or violent
felony) if one or more of the following factors are true:

. The commitment offense was nonviolent.
- The commitment offense has a connection to mental illness.

«  The parole candidate is designated low-risk on a CDCR or BPH risk
assessment.

«  The parole candidate has no violent prison rule violations in the past three
years.

«  The parole candidate has average or above average performance in
programming in the past three years.

«  The parole candidate’s criminal system involvement resulted from retaliation
against an abuser or was a result of prior victimization, abuse, or trauma.

Specify that the presumption can be overcome if parole hearing officers
nonetheless determine that the parole candidate presents an imminent risk to
commit a serious or violent felony if released.

Specify that failure to qualify for one or more of the presumptions listed above
shall not be construed as a checklist of prerequisites for a grant of parole.

Specify that a parole candidate’s failure to complete any recommended
program or work assignment that is unavailable to them cannot be a basis for
denial of parole.

Provide that, if parole release is denied, parole hearing officers may
recommend housing with appropriate programming within CDCR.

Provide that parole hearing officers consider whether a parole candidate’s risk can
be mitigated outside of prison, such as by mandating a halfway house, substance
abuse treatment, mental health treatment, or other appropriate conditions. This
release option is not intended to become BPH’s default decision.
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298 Board of Parole Hearings Executive Officer Jennifer Shaffer
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8. Increase the standard for judicial review of parole decisions to “abuse of
discretion,” and specify that a court can order a new hearing or grant release as
the case may warrant.

9. Increase the data that BPH releases to the public.

RELEVANT STATUTES AND REGULATIONS

Penal Code § 3041(a) & (b)
15 CCR § 2281

BACKGROUND AND ANALYSIS

More than half of California’s prison population is eligible at some point for release by
parole authorities.?®

Compared to other states, California has among the lowest parole grant rates. In 2020,
California’s parole grant was 16%.2”° The figure is especially low given that 82% of
people up for review by California parole authorities score as “low risk” to reoffend,3°°
according to an actuarial risk assessment tool developed and administered by CDCR
and researchers at the University of California, Irvine.3!

PAROLE GRANT RATES BY STATE
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Furthermore, the relatively few people who have been granted parole by BPH have
remarkably low recidivism rates.3? According to the most recent CDCR Outcome
Evaluation Report, only 2.3% of people found suitable by parole authorities and
released from custody were convicted of a new crime, the majority of which were
misdemeanors.’

PAROLE HEARING OUTCOMES IN CALIFORNIA

NUMBER OF PAROLE GRANTS 915 1136 1184 1,106
TOTAL SCHEDULED HEARINGS 5335 5226 6,061 6,932
GRANT RATE 17% 22% 20% 16%
DENIAL RATE 2% 34% 37% 29%
HEARINGS NOT HELD MN% 44% 43% 55%

Despite current efforts by BPH, former Governor Brown testified before the
Committee that he supported additional measures that would result in “earlier
parole for more people.”** And University of Southern California Law Professor Heidi
Rummel, an expert in California’s parole process, emphasized that the low recidivism
rate of parolees proved that California could release more people safely on parole
without endangering public safety.3%

releasec ordan D. Segall, Robert Weisbe d Debbie Mt l
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CALIFORNIA PAROLE HEARING GRANT RATE BY YEAR
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Part of the problem is that the various statutes and regulations governing California’s
parole release standard are vague and internally inconsistent. They should be
harmonized to provide better transparency and equal application.

For example, Penal Code Section 3041(a)(2) directs parole authorities to “normally
grant parole.”% Another section of the governing statute instructs parole authorities
to deny parole if the candidate poses a threat to “public safety.” %" That term has
never been defined by the Legislature.®*® Separately, BPH adopted regulations that
parole should be denied if the candidate “pose[s] an unreasonable risk of danger to
society.”s? Again, this term has not been defined.3°

Although these terms have never been squarely reconciled or addressed by courts or
the Legislature, at least three courts of appeal have indicated the standards “danger
to public safety” and “danger to society” combine to mean parole should be granted
unless the parole candidate is at risk to commit a violent crime if released.®" Likewise,
the Penal Code utilizes similar language focused on an imminent risk of violence

in other circumstances where authorities must determine whether people may be
released from custodial settings into the community.3

BPH Executive Officer Jennifer Shaffer agreed that risk of violence was the principal
concern considered by parole commissioners—and “wasn’t very far from where we are
today” in terms of a de facto standard at suitability hearings—even though the statutes
and regulations make no such specification.’® She also acknowledged that the current
statutory and regulatory parole release standards are “muddled.”s*
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While the Committee appreciates that parole authorities continue to evaluate and
refine its parole review process, including recently implementing a “structured
decision making” evaluation process,** we urge legislative action because the ultimate
release standard remains vague and inconsistent and the process involves a great deal
of subjectivity, unpredictability, and concerns about inconsistency.

Research suggests that factors that currently play central roles in parole determinations
may have little predictive value. For example, studies indicate that the severity of a
person’s offense does not predict future recidivism risk.*® Research also indicates that
consideration by parole authorities of subjective factors, such as whether the parole
candidate lacks “insight™" or “remorse,”® does not effectively predict recidivism.
These issues are compounded for people with mental health issues who may be unable
to articulate the appropriate presentation of insight or remorse.”

In addition, parole can often be denied because of failure to complete programs that
were unavailable to the parole candidate.’?*® For example, Shanae Polk, Director of
Operations at 2nd Call, described to the Committee the great difficulties she faced in
trying to fulfill BPH’s release requirements because of class unavailability and a lack of
assistance in preparing for her parole hearing.’?' Now that she has been released, and
frustrated by the lack of appropriate programming, Ms. Polk volunteers to teach the
only domestic violence class offered at a women’s prison.3??

EMPIRICAL RESEARCH

The most robust data on recidivism prediction shows that older people are less
likely to commit new crimes compared to younger people.?? This is particularly
relevant in the context of parole because most parole candidates are older,
having served a considerable sentence prior to becoming eligible for release
consideration. As noted above, research indicates that a person’s period of
criminal involvement generally lasts less than 10 years.3**

Studies of other states show that, as in California, people with the most serious
convictions tend to have the lowest recidivism rates.’?> For example, in Michigan,
2.7% of 2,558 homicide parolees returned to prison for committing any new
crime.?? In New York, 0.9% of people released from prison in 2012 after a murder
conviction returned to prison for a new offense within three years, well below the
average 9.2% rate for all offenses.’

In addition, research has found that there is no difference in violence between
people with mental illness and their non-mentally ill neighbors,**® and more
specifically that formerly incarcerated people with mental illness are rearrested

or reincarcerated at a rate similar to (and sometimes lower than) non-mentally ill
people.’* According to researchers, the risk of violence society ascribes to mental
illness “vastly exceeds the actual risk presented.”3*°

Studies also show that actuarial risk assessment tools are particularly reliable

in identifying low-risk individuals.?* For example, a violence prediction tool
developed by the Pennsylvania Sentencing Commission in 2018 is 98% accurate
in predicting which people are at low risk for committing a new violent crime.**?
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Three risk assessment tools used by BPH and CDCR were also found to be extremely
accurate in predicting which people were low risk for future violence.?** One study of
over 24,000 people conducted over 50 months found that 91% of people evaluated as
low risk of future violence did not go on to commit a violent crime.?3*

INSIGHTS FROM OTHER JURISDICTIONS

Several states, including Nevada, Hawaii, Maryland, Arkansas, Michigan, and Louisiana,
rely on risk assessment scores as an important factor in parole determination.?* For
example, In Hawaii, the parole statute requires release for people deemed “low-risk”
by a validated risk assessment tool.* In Nevada, if a parole candidate is assessed as
low-risk and their offense was of low or medium severity, the parole board is directed
to grant parole “at the initial eligibility date” for a low- or medium-severity crime,
and at the “first or second meeting” for a high-severity crime.®*” Maryland uses a
combination of risk assessment score and offense type to determine a presumptive
guidelines release range.3*

In Norway (which many experts see as a model for modern criminal law),* the
standard for preventive detention mandates that there must exist “an imminent risk
that the offender will again commit” a “serious violent felony.”*** Parole systems in
New Jersey and Washington make a similar inquiry about future harm to others in
some contexts.** For example, in New Jersey, the juvenile release standard requires in
part that someone be paroled if they “will not cause injury to persons.”3#

Some jurisdictions presume that people convicted of nonviolent offenses shall be
granted parole. For example, Louisiana, Oklahoma, and Pennsylvania presumptively
grant parole to many people.** In 2017, Louisiana authorized release without a hearing
to people convicted of nonviolent offenses who served 25% of their sentences when
certain conditions are met.3*

Many states focus on in-prison programming as a gateway to early release. For
example, Mississippi and Maryland grant release without a hearing at the earliest
parole release date for some people who have met the requirements of their case
plans.*® For others, including Arkansas, Washington, and Louisiana, in-prison
disciplinary behavior is a key parole factor.3#

ADDITIONAL CONSIDERATIONS

«  Parole authorities should be encouraged to release more data concerning
their process and parole hearing outcomes. BPH currently releases
information about the number of scheduled parole hearings and their
outcomes.** They also release an annual Report of Significant Events that
includes additional information and provide to members of the public free
transcripts of any parole hearings.>*® These efforts are an excellent start to
providing transparency into BPH’s operations, but BPH should release on a
routine basis additional information about who is and who is not granted
parole, including the parole hearing outcomes for sentence type, type of
parole hearing, and important demographic information such as race, gender,
and county of commitment.
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participate in community-based activities in preparation for full paro

The parole standard recommended by the Committee — that a parole
candidate shall be awarded parole unless there is “imminent risk that the
parole candidate will commit a serious or violent felony if released” — is
borrowed from Norwegian criminal law,*** which has been recognized
internationally as a model system.

Parole release is currently a binary decision: The person is either going

to stay incarcerated or be released to the community with supervision.
The Committee’s recommendation is to create additional types of release
scenarios for parole candidates that BPH concludes are close to being
entitled to full release but may still need additional structure, supervision,
or programming prior to full release.3*

Courts reviewing parole release decisions must currently apply an extremely
deferential standard of review and may not intervene in parole decisions if
there is “some evidence” supporting a parole denial.® This standard does not
come from a statute.’? The Committee recommends that parole decisions
should instead be reviewed for “abuse of discretion.” This standard of review,
which is well-defined in other judicial contexts, would give appropriate
deference to BPH’s role in making parole decisions while providing an
important safety valve.
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Establish Judicial
Process for
“Second Look”
Resentencing

RECOMMENDATION

The administrations of Governor Newsom and former Governor Brown and the
Legislature have expanded the use of “second look” sentencing by authorizing courts
to revisit sentences of selected incarcerated people when recommended by law
enforcement authorities. This practice should be clarified and expanded.

The Committee therefore recommends the following;:
1. Establish judicial procedures for evaluating resentencing requests.

« Inall cases, require notice, initial conference within 60 days, and written
reasons for court decisions.

«  Forall cases initiated by law enforcement, require appointment of counsel.
2. Establish that resentencing is presumed if law enforcement officials
recommend resentencing because a sentence is unjust or because of a
person’s exceptional rehabilitative achievement while incarcerated.
3. Expand “second look” sentencing opportunities by allowing any person who
has served more than 15 years to request a reconsideration of sentence by

establishing that “continued incarceration is no longer in the interest of justice.”

RELEVANT STATUTES

Penal Code § 1170(d)

BACKGROUND AND ANALYSIS

California has a special provision in the Penal Code that allows certain law
enforcement officials, including the Secretary of CDCR or any elected district
attorney, to request that a person be resentenced at any time for any reason. A court
that receives such a request is vested with authority to recall the person’s sentence
and issue a new, reduced punishment, if “circumstances have changed since the
inmate’s original sentencing so that the inmate’s continued incarceration is no
longer in the interest of justice.”s>

The law has existed for decades but was given new life in 2018 when then-

Governor Brown allocated resources to CDCR to identify incarcerated people

who demonstrated records of rehabilitation and deserved a reevaluation of their
sentence in court. The law was then expanded to allow prosecutors to make

similar resentencing requests.*** Prosecutors and CDCR do not make requests for
resentencing lightly. CDCR has an extensive set of regulations guiding the process.*
Hillary Blout, Executive Director of For the People, described to the Committee the
resource-intensive procedures that some prosecutors are beginning to use to review
old cases.®* Although the requests for resentencing are made by law enforcement
authorities, the ultimate decision to recall a person’s sentence and reduce their
punishment remains with the courts.
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Despite these expansions to the resentencing statute, current law has failed to
protect many important interests at stake. For example, because the Penal Code
does not provide any rules, many trial courts provide virtually no process while
considering these requests, including denying resentencing requests without
providing notice to the parties, appointing counsel, or giving parties an opportunity
to be heard.*” The law does not require a court to give any specific reason for
denying a resentencing request.>>

RESENTENCING REFERRALS BY CDCR (2019-20)

EXCEPTIONAL

CONDUCT CHANGE IN LAW TOTAL
REFERRALS 155 1,448 1,603
COURT RESPONSES 110 1,023 1,133
% COURT RESPONSES 7% % %
RESENTENCINGS 64 41 475
% RESENTENCED % 28% 30%

Placer County Superior Court Judge Richard Couzens, a leading expert on California’s
criminal law, appeared before the Committee in November to encourage better
process and expanded use of California’s “second look” sentencing law.*** He told the
Committee that the current process is “amazingly sparse,” “largely unstructured,” and
that it would be appropriate to require courts to issue “affirmative responses, even if
just in writing.”3*® Without such guidance, many requests for resentencing have gone
unanswered by the courts or have been denied without any meaningful input from the

person who is to be resentenced.!

o P Mo s o A 208 (020 P s o o Judge Couzens also endorsed wider use of the resentencing process to allow
lAppsth 855 (2020). prisoners who have served a significant portion of their sentence to petition courts
et s essoning when g t exrcis s discrtion respons for revaluation of their punishment and early release: “[I]t seems to me fundamentally
S e e R fair that if a person has been in custody for 15 years, that it’s not unreasonable to say,
e dieeton (e o ‘Hey, has this person changed?’ That’s just not unreasonable.”*? Sam Lewis, Executive
Spti e Director of the Anti-Recidivism Coalition, also supported the proposal to encourage
el Code, Mesting on Nov. 1 and incentivize rehabilitation for people sentenced to long prison terms.3¢

o o e PealCoe, Mesing o Nov 12 As of June 2020, almost 30,000 people had served more than fifteen years in
363 i, at 119:15-1:2:30 CDCR custody.
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PERCENTAGE OF PEOPLE CURRENTLY IN PRISON WHO HAVE
SERVED MORE THAN 15 YEARS BY RACE (2020)
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Source: CDCR Office of Research.

This idea, and the Committee’s recommendation, mirrors a proposal from United
States Senator Cory Booker and Congresswoman Karen Bass, who in 2019 introduced
legislation that would allow any person in federal prison who had served 10 years of
incarceration to apply for resentencing.’%*

EMPIRICAL RESEARCH

As noted elsewhere in this report, empirical research has long established that the
older someone is, the less likely they are to commit offenses.?*> The recidivism rate
for California’s prison population bears this out: Older people simply do not commit
as many crimes as younger people do.**® This data supports the conclusion that, after
some period of time, a sentence may deserve reevaluation.



2020 ANNUAL REPORT

COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

ESTABLISH JUDICIAL PROCESS FOR "SECOND LOOK" RESENTENCING PAGE 68

369 D.C. Code § 24-4
370 Id.

371 Hailey

\ders Chance at

ing § 3056, Comment (a) (*[This]

provision refle profound sense of humility that ought t

nt from their original imposition

sey Sentencing and Disposition Commission, Annual
Report, 35 (Nov. 2019)

THREE-YEAR RECIDIVISM RATE BY AGE AT TIME OF RELEASE FROM PRISON
80%
70%

60%

50%
40%
30%
20%
10% I
0%

18-19 20-24 25-29 30-34 35-39 40-44 45-49 50-54 55-59

AGE AT TIME OF RELEASE

INSIGHT FROM OTHER JURISDICTIONS

In 2018, Congress enacted the federal First Step Act, which allowed people incarcerated
in federal prison to request sentence reduction with a motion to the trial court.**’
More than 2,000 of these requests have been granted by federal courts around the
country, including many to help combat the speed of COVID-19 in federal prisons.

In the District of Columbia, any person who was under 18 years old at the time of
their offense and has served at least 15 years in prison may request a new sentence.**’
The court must issue a reduced sentence if it concludes that “the defendant is not a
danger to the safety of any person or the community and that the interests of justice
warrant a sentence modification.”*” The law was recently expanded to anyone who
was under 25 years of age at the time of their offense and who has served at least 15
years.’ Approximately 50 people have been recently resentenced in the District of
Columbia for offenses committed before they were 18. None of those released have
been reconvicted of a new violent crime.’”

The Model Penal Code suggests that states enact “second look” sentencing that allows
someone to ask a judge for resentencing after serving 15 years of imprisonment.

The New Jersey Sentencing & Disposition Commission also recently unanimously
agreed that “second look” sentencing laws were important reforms.*™
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2020
Administrative
Report

The inaugural year of the Committee on Revision of the Penal Code ended on January
1, 2021. The following report summarizes its activities during the past year from an
administrative standpoint and briefly describes the Committee’s future plans.

CREATION OF THE COMMITTEE

On January 1, 2020, the Committee on Revision of the Penal Code was formed.>”

For administrative and budgetary purposes, the Committee was located within the
California Law Revision Commission. There is no substantive overlap in the work
of the two bodies. By law, no person can serve on both the Commission and the
Committee simultaneously.’® Neither body has any authority over the substantive
work of the other.’ The two bodies have different statutory duties.®

The Committee has seven members. Five are appointed by the Governor for four-year
terms.’” One is an assembly member selected by the speaker of the assembly; the last
is a senator selected by the Senate Committee on Rules.3¥° The Governor selects the
Committee’s chair.8!

FUNCTION AND PROCEDURE OF THE COMMITTEE

The principal duties of the Committee are to:
1. Simplify and rationalize the substance of criminal law.
2. Simplify and rationalize criminal procedures.

3. Establish alternatives to incarceration that will aid in the rehabilitation of
offenders.

4. Improve the system of parole and probation.’?

The Committee is required to prepare an annual report for submission to the
Governor and the Legislature.3

The Committee conducts its deliberations in public meetings, subject to the
Bagley-Keene Open Meeting Act.3** In 2020, it held eight meetings, five of which
were two-day meetings. Its first meeting was held in the State Capitol. As a result
of the COVID-19 pandemic, its remaining meetings were conducted entirely by
teleconference.’®
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PERSONNEL OF THE COMMITTEE

In 2020, the following persons were members of the Committee:

CHAIR
Michael Romano

LEGISLATIVE MEMBERS
Senator Nancy Skinner
Assemblymember Sidney Kamlager-Dove

GUBERNATORIAL APPOINTEES
Hon. John Burton

Hon. Peter Espinoza

Hon. Carlos Moreno

L. Song Richardson

The following persons are on the Committee’s legal staff:

Thomas M. Nosewicz
Legal Director

Rick Owen
Staff Attorney

The following persons provide substantial support for the Committee’s legal work:
Lara Hoffman

Nick Stewart-Oaten

Natasha Minsker

Daniel Seeman

The following persons are staff of the California Law Revision Commission who also
provide managerial and administrative support for the Committee:

Brian Hebert
Executive Director

Barbara Gaal
Chief Deputy Director

Debora Larrabee
Associate Governmental Program Analyst

This report was copyedited by Nicole Antonio and designed by Taylor Le.
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COMMITTEE BUDGET

In the 2019-20 state budget, $576,000 was added to the California Law Revision
Commission’s budget to offset the costs associated with the new Committee on
Revision of the Penal Code. An equivalent amount was included in the 2020-21
state budget.

Most of that amount goes toward staff salaries and benefits. The remainder is used
for operating expenses.

PLANNED ACTIVITIES FOR 2021

In 2021, the Committee expects to follow the same general deliberative process

that it established in 2020. It will hold frequent public meetings with speakers
representing all groups that have an interest in reform of the criminal justice system.
At those meetings, the Committee will identify, debate, and develop reforms that
would reduce unnecessary levels of incarceration and increase public safety.

The Committee will also continue its work to establish a secure compendium of empirical
data from various law enforcement and correctional sources in California. That data will

be used by the Committee as a tool in evaluating the effect of possible reforms.
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Appendix A:
Biographies of
2020 Committee
Members

Michael Romano, of San Francisco, serves as chair of the Committee on Revision of
the Penal Code. Romano teaches criminal justice policy and practice at Stanford Law
School and has been director of the Stanford Justice Advocacy Project since 2007.
Romano has collaborated with numerous local, state, and federal agencies, including
the United States Department of Justice and Office of White House Counsel under
President Obama. He has also served as counsel for the NAACP Legal Defense and
Educational Fund and other civil rights organizations. Romano was a law clerk for the
Honorable Richard Tallman at the United States Court of Appeals for the Ninth Circuit
from 2003 to 2004 and a legal researcher for the Innocence Project from 2000 to
2001. He earned a juris doctor degree with honors from Stanford Law School and a
master of laws degree from Yale Law School.

John L. Burton, of San Francisco, has been a partner and consultant for public affairs at
Burton and the Brains since 2018. Burton was an attorney at John Burton Attorney at

Law from 2004 to 2018. He was chairman of the California Democratic Party from 1973

to 1974 and 2009 to 2017. Burton founded John Burton Advocates for Youth in 2005.

He was a senator in the California State Senate from 1996 to 2004. Burton served as a
representative in the United States House of Representatives from 1974 to 1983. He served
as a member of the California State Assembly from 1965 to 1974. He earned a juris doctor
degree from the University of San Francisco School of Law.

Peter Espinoza, of Los Angeles, has served as director of the Office of Diversion and
Reentry at the Los Angeles County Department of Health Services since 2016. He served
as a commissioner and judge at the Los Angeles County Superior Court from 1990 to
2016. Espinoza was an attorney at Peter Espinoza Attorney at Law from 1984 to 1990.
Espinoza was a deputy public defender at the Orange County Public Defender’s Office
from 1981 to 1983. He earned a juris doctor degree from the University of California, Los
Angeles, School of Law.

Assemblymember Sydney Kamlager, of Los Angeles, has been a member of the Assembly
since 2018. She represents the 54th Assembly District, encompassing Baldwin Hills,
the Crenshaw community, all of Culver City, Ladera Heights, Leimert Park, Mar Vista,
Mid-City Los Angeles, Palms, Pico-Union, Westwood, and Windsor Hills. As chair of the
Select Committee on Incarcerated Women, Assemblymember Kamlager is focused on
reviewing and reforming policies to support the health, dignity, and rehabilitation of
women in prison. She also sits on the Assembly Public Safety Committee and Speaker
Rendon’s Select Committee on Police Reform. In 2020, Assemblymember Kamlager
passed AB 1950, which reformed the California probation system by setting maximum
terms of two years for felony offenses and one year for misdemeanor offenses. She
earned a master’s degree in arts management from the Heinz College at Carnegie
Mellon University.
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Carlos Moreno, of Los Angeles, has been a self-employed JAMS arbitrator since
2017. Moreno was United States Ambassador to Belize from 2014 to 2017. He was of
counsel at Irell & Manella LLP from 2011 to 2013. Moreno was an associate justice of
the California Supreme Court from 2001 to 2011 and served as a judge at the United
States District Court, Central District of California, from 1998 to 2001. Moreno

was a judge at the Los Angeles County Superior Court from 1993 to 1998 and at the
Compton Municipal Court from 1986 to 1993. Moreno was senior associate at Kelley,
Drye & Warren from 1979 to 1986. He was a deputy city attorney at the Los Angeles
City Attorney’s Office from 1975 to 1979. Moreno earned a juris doctor degree from
Stanford Law School.

L. Song Richardson, of Irvine, is dean at the University of California, Irvine, School of
Law, from 2018 to July 2021, and was a professor of law there from 2014 to 2017. She
was a professor of law at the University of lowa College of Law from 2012 to 2014.
Richardson was an associate professor of law at American University from 2011 to

2012 and at DePaul University of Law from 2006 to 2011. Richardson was a partner

at Schroeter, Goldmark and Bender from 2001 to 2006. She was assistant public
defender at The Defender Association from 1999 to 2001. Richardson was an assistant
federal public defender at the Federal Public Defender’s Office, Western District of
Washington, from 1997 to 1999. She was assistant counsel at the NAACP Legal Defense
and Educational Fund from 1995 to 1997. She was a Skadden Public Interest fellow at the
National Immigration Law Center in Los Angeles from 1994 to 1995 and at the Legal Aid
Society’s Immigration Law Unit in Brooklyn from 1993 to 1994. Richardson is a member
of the American Law Institute and the executive committee of the Association of
American Law Schools. She earned a juris doctor degree from Yale Law School.

Senator Nancy Skinner, of Berkeley, has been a member of the Senate since 2016.

She was a member of the Assembly from 2006 to 2014. Senator Skinner represents
California’s 9th Senate District, which includes Oakland, Berkeley, and Richmond, and
chairs the Senate Budget Committee. Senator Skinner is a longtime justice reform
advocate and the author of two landmark California laws: SB 1421, which made police
misconduct records available to the public for the first time in 40 years, and SB 1437,
which reformed the state’s felony murder rule so that people who do not commit
murder can’t be convicted of that crime. She also authored bills to reduce gun violence
and allow people with prior felony convictions to serve on juries. Her legislative efforts
have resulted in cuts to the number of juveniles incarcerated in state facilities by half;
established a new, dedicated fund to reduce prison recidivism; reduced parole terms;
and banned the box for higher education. She earned a master’s degree in education
from the University of California, Berkeley.
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Appendix B:
Additional Data

COST OF MISDEMEANOR CITATIONS IN TRAFFIC COURT

STATUTE ASSESSMENT AMOUNT OWED

Cost of

M]Sdemeanor Maximum misdemeanor fine $1,000 $1,000

State penalty assessment .

$10 for every $10 base fine $1,000

ratfic Court (Penal Code § 1464)

State criminal surcharge

20% surcharge on base fine $200
(Penal Code § 1465.7)
Court operations assessment

$40 fee per fine $40
(Penal Code § 1465.8)
Court construction . §

$5 for every $10 in base fine $500
(Gov't Code § 70372)
County fund (Gov't Code § 76000) $7 for every $10 in base fine $700
DNA Fund

S5 for every $10 in base fine $500
(Gov't Code § 76104.6 and 76104.7)
Emergency Medical Air Trans. Fee

$4 fee per fine $4
(Gov't Code § 76000.10)
EMS Fund

$2 for every $10 in base fine $200
(Gov't Code § 76000.5)
Conviction assessment X .

$30 per fine for misdemeanor $30
(Gov't Code § 70373)
Night court assessment

S$1 per fine St

(Vehicle Code § 42006)

ACTUAL COST OF CITATION

DMV Warrant/hold assessment fee

Up to $10 fee (may vary by count +$10
(Vehicle Code § 40508.6) P (may vary by V)
Fee for failing to appear
. A S15 fee +$15
(Vehicle Code § 40508.5)
Civil assessment for failure to
$300 fee +$300

appear/pay (Penal Code § 1214.1)

COST OF CITATION IF INITIAL DEADLINE IS MISSED
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Number of
People Who
Served Less

than One Year in
CDCR by County

NUMBER OF PEOPLE WHO SERVED LESS THAN ONE YEAR IN CDCR BY COUNTY

287 220 203

Alameda
Alpine
Amador
Butte
Calaveras
Colusa
Contra Costa
Del Norte
El Dorado
Fresno
Glenn
Humboldt
Imperial
Inyo

Kern
Kings
Lake
Lassen
Los Angeles
Madera
Marin
Mariposa
Mandocino
Merced
Modoc
Mono
Monterey
Napa
Nevada
Orange
Placer

Plumas

no data given
22

80

142
22
46

681

40

58

527
153

51

3,613
76

23

45

107

161

54

776

41

no data given
27
86
23
23
165
27
45
743
12
57

70

495
140
45
21
3,865
82

31

43

89

149

52

826

120

no data given

29
97
18
23
142
17
63
764
18
87

90

544
134
43
23

4124
122

22

4

98

165

53

935

109
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Number of
People Who
Serve Less than
One Year in
CDCR by County

(CONTINUED)

908 969 916

Riverside

Sacramento 561
San Benito 20
San Bernardino 1,583
San Diego 951
San Francisco 51
San Joaquin 331
San Luis Obispo 83
San Mateo 183
Santa Barbara 105
Santa Clara 433
Santa Cruz 34
Shasta 81
Sierra 0
Siskiyou 10
Solano 173
Sonoma 97
Stanislaus 281
Sutter 65
Tehama 36
Trinity 2
Tulare 162
Tuolumne 19
Ventura 243
Yolo 63
Yuba 58

TOTAL 13,730

583

14

1,645

955

39

321

100

188

n8

401

45

Ell

168

98

276

60

51

143

12

197

70

546

15

1,560

957

68

332

95

188

103

379

63

120

18

n2

257

46

48

163

237

54

69 92
14,507
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Number of
People Currently
in Prison with
One- and Three-
Year Sentence
Enhancements
(2020)

NUMBER OF PEOPLE CURRENTLY IN PRISON WITH ONE- AND THREE-YEAR

SENTENCE ENHANCEMENTS (2020)

COUNTY OF SENTENCING 1-YEAR ENHANCEMENT 3-YEAR ENHANCEMENT

Alameda
Alpine
Amador
Butte
Calaveras
Colusa
Contra Costa
Del Norte
El Dorado
Fresno
Glenn
Humboldt
Imperial
Inyo

Kern

Kings

Lake
Lassen

Los Angeles
Madera
Marin
Mariposa
Mendocino
Merced
Modoc
Mono
Monterey
Napa
Nevada

Orange

369

0

19

149

177

27

43

564

37

27

727

139

43

22

3885

57

36

63

125

141

28

609

4

0
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Number of
People Currently
in Prison with
One- and Three-
Year Sentence
Enhancements
(2020)

(CONTINUED)

COUNTY OF SENTENCING 1-YEAR ENHANCEMENT 3-YEAR ENHANCEMENT

Placer
Plumas
Riverside
Sacramento
San Benito
San Bernardino
San Diego
San Francisco
San Joaquin
San Luis Obispo
San Mateo
Santa Barbara
Santa Clara
Santa Cruz
Shasta

Sierra
Siskiyou
Solano
Sonoma
Stanislaus
Sutter
Tehama
Trinity

Tulare
Tuolumne
Ventura

Yolo

Yuba

m

5

1450

563

823

na7

83

106

18

159

507

67

188

40

93

102

243

30

58

342

47

210

129

26

5

0

35
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Number of People
Currently in
Prison with Gang
Enhancements

by County (2020)

NUMBER OF PEOPLE CURRENTLY IN PRISON WITH GANG ENHANCEMENTS

BY COUNTY (2020)

Alameda
Amador
Butte
Calaveras
Colusa
Contra Costa
Del Norte
El Dorado
Fresno
Glenn
Humboldt
Imperial
Inyo

Kern

Kings

Lake
Lassen

Los Angeles
Madera
Marin
Mariposa
Mendocino
Merced
Modoc
Mono
Monterey
Napa

Nevada

369

19

149

177

27

43

564

37

27

727

139

43

22

3885

57

36

63

125

141

28
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Number of People
Currently in
Prison with Gang
Enhancements

by County (2020)

(CONTINUED)

Orange

Placer

Plumas

Riverside

Sacramento

San Benito

San Bernardino

San Diego

San Francisco

San Joaquin

San Luis Obispo

San Mateo

Santa Barbara

Santa Clara

Santa Cruz

Shasta

Sierra

Siskiyou

Solano

Sonoma

Stanislaus

Sutter

Tehama

Trinity

Tulare

Tuolumne

Ventura

Yolo

Yuba

609

m

1450

563

823

147

83

216

106

n8

159

507

67

188

40

93

102

243

30

58

342

47

210

129

26
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Percentage
PERCENTAGE OF PEOPLE CURRENTLY IN PRISON WITH GANG ENHANCEMENT
of PGODIG BY COUNTY AND RACE (2020)

Currencly

in Prison

Alameda 42% 45% 1.56% 3.125
ith Gang
Wlt an Amador 0% 16.66% 33.33% 50%
I
En ]ancemellt Butte 0% 50% 30% 20%
by County and
Ount an Calaveras 0% 0% 0% 100%
Race (2020) Colusa 0% 75% 0% 25%
Contra Costa 48.12% 44.37% 25% 5%
Del Norte 0% 100% 0% 0%
El Dorado 0% 0% 100% 0%
Fresno 21.97% 63.22% 2.69% 121%
Glenn 0% 100% 0% 0%
Humboldt 0% 100% 0% 0%
Imperial 0% 100% 0% 0%
Kern 3419% 63.22% 1.61% 0.96%
Kings 13.2% 79.24% 5.66% 1.88%
Lake 20% 40% 40% 0%
Lassen 0% 100% 0% 0%
Los Angeles 321% 63.65% 1.22% 33%
Madera 1.42% 85.71% 2.85% 0%
Marin 0% 100% 0% 0%
Mendocino 0% 66.66% 0% 3333%
Merced 8.27% 82.75% 413% 4.82%
Monterey 2.36% 92.91% 0% 472%
Napa 0% 92% 8% 0%
Orange 6.36% 80.18% 6.48% 6.95%
Placer 100% 0% 0% 0%
Riverside 2672% 67.24% 4.16% 1.26%
Sacramento 47.57% 35.92% 3.55% 12.94%
San Benito 0% 100% 0% 0%
San Bernardino 35.85% 57.41% 5.08% 1.64%

San Diego 28.46% 60.57% 25% 8.461%
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Percentage

of People
Currently

in Prison

with Gang
Enhancement
by County and
Race (2020)

(CONTINUED)

COUNTY BLACK LATINX WHITE OTHER

San Francisco 68.75% 25%

San Joaquin 23.25% 58.13%
San Luis Obispo 17.64% 76.47%
San Mateo 10.9% 83.63%
Santa Barbara 6% 87.33%
Santa Clara 9.07% 78.5%

Santa Cruz 0% 97.56%
Shasta 0% 71.42%
Siskiyou 0% 25%

Solano 14.28% 71.42%
Sonoma 1.53% 84.61%
Stanislaus 2.46% 79.01%
Sutter 714% 8214%
Tehama 0% 80%

Tulare 2.38% 90.88%
Tuolumne 0% 66.6%
Ventura 531% 87.76%
Yolo 3.12% 89.06%

Yuba 12% 64%

6.25%

1.66%

5.88%

3.63%

533%

177%

243%

14.28%

3%

14.28%

6.15%

4.93%

714%

0%

1.95%

333%

6.38%

4.68%

8%

0%

16.94%

1.81%

1.33%

10.64%

0%

14.28%

0%

0%

7.69%

13.57%

3.57%

20%

477%

%0

0.53%

3.12%

16%



