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I. Introduction
Consistent with its mandate to “simplify and rationalize the substance of criminal
law,” the Committee on the Revision of the Penal Code undertakes this analysis of the
state’s death penalty system to determine if there is a rational path forward that will
ensure justice and fairness for all Californians. It is the first examination of the death
penalty in California by a state agency or organization since 2008.
California has the largest death row in the country, currently numbering 707 people,
and has sentenced more than 1,000 people to death since 1977. Yet, no executions have
occurred in the last 15 years and only 13 total executions have taken place since
reinstatement of the death penalty. Currently, 363 people on death row – more than half
– are still awaiting appointment of post-conviction counsel and it now averages more
than 30 years for people convicted of capital offenses to exhaust their appeals. Indeed,
most people die of natural causes before their appeals are resolved. It is estimated that
the state has spent more than $5 billion tax dollars on the death penalty since it was
reinstated in 1977. At the same time, a majority of death cases to be fully litigated in
California have been reversed on appeal or in other post-conviction proceedings.1
Meanwhile, over the past decade, California voters have (narrowly) signaled
support for the death penalty in three separate ballot measures.2 No area of criminal law
in California is more deeply confounding politically, legally, and morally.
California has made several attempts to make the state’s death penalty system work.
The state has enacted statutes and constitutional provisions to prioritize death penalty
cases, to expedite record review, and to provide victims a right to speedy resolution of
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cases.3 The state has dedicated two state agencies4 and contracts with a third agency5 to
provide defense services to individuals on death row. At the federal level, the AntiTerrorism and Effective Death Penalty Act was enacted in 1996 in an effort to expedite
review of death penalty cases.6
It has been 13 years since a state commission undertook a deep analysis of the death
penalty. In 2008, the California Commission on the Fair Administration of Justice
conducted an exhaustive review of the state’s death penalty system. The Commission
found that California’s death penalty system was dysfunctional and identified three
paths forward to address the dysfunction: (1) dramatically increase funding for the
death penalty system; (2) narrow the scope of the death penalty; or (3) repeal the death
penalty altogether.7 The state has yet to choose one of these paths.
Since the 2008 study, much has changed. Now, a majority of states in the U.S. and
the overwhelming majority of nations do not have the death penalty in law or practice.
In 2019, Governor Newsom declared a moratorium on executions and late last year took
the unprecedented step of filing an amicus brief in the California Supreme Court
arguing that the death penalty is unconstitutional and applied in a racially biased
manner. District Attorneys in Los Angeles, Santa Clara, and other large California
counties have openly declared that their offices will not seek the death penalty and
likewise have asserted in the California Supreme Court that the state’s death penalty
should be struck down.8 A group of nearly 100 current and former elected prosecutors,
Attorneys General, and law enforcement leaders, including the District Attorneys of
Contra Costa, San Francisco, Santa Clara, and Los Angeles Counties, recently stated,
“[m]any have tried for over forty years to make America’s death penalty system just.
Yet the reality is that our nation’s use of this sanction cannot be repaired, and it should
be ended.”9
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Nevertheless, the voters of California remain conflicted on the issue and some
prosecutors continue to pursue death sentences and to actively seek the return of
executions, arguing that it provides justice for the victims. A recent poll conducted by
U.C. Berkeley’s Institute for Government Studies found that a majority of Californians
supported the Governor’s action in imposing a moratorium on executions.10 The very
same poll found 61 percent of Californians supported keeping the death penalty as a
possible punishment for serious crimes.11
Against this convoluted and conflicted backdrop, the Committee undertakes this
analysis of the current state of the death penalty. This memo reviews the extensive
literature on California’s death penalty and considers several new studies and data not
previously available.
II. Legal and Historical Background
A. California’s modern death penalty law
California’s original death penalty was struck down in 1972 by the California
Supreme Court in People v. Anderson, (1972) 6 Cal.3d 628. In Anderson, the Court ruled
that the death penalty violated the California state constitution’s prohibition against
cruel or unusual punishment. The Court stated, “We have concluded that capital
punishment is impermissibly cruel. It degrades and dehumanizes all who participate in
its processes. It is unnecessary to any legitimate goal of the state and is incompatible
with the dignity of man and the judicial process.”12
The Anderson ruling was short lived. Less than a year later, voters approved an
initiative amending the California Constitution to say, “The death penalty […] shall not
be deemed to be, or to constitute, the infliction of cruel or unusual punishments within
the meaning of Article 1, Section 6 nor shall such punishment for such offenses be
deemed to contravene any other provision of this constitution.”13
The death penalty did not immediately return to California because of the actions of
the United States Supreme Court. In June 1972, the Court ruled in Furman v.
Georgia (1972) 408 U.S. 238, that the death penalty as then administered in the country
was inconsistent with the Eight Amendment prohibition against cruel and unusual
punishment.14 The crux of the ruling lay in the plurality’s conclusion that the death
penalty had been applied in an arbitrary manner, summarized in the oft-quoted
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statement of Justice Potter Stewart that the death penalty is “cruel and unusual in the
same way that being struck by lightning is cruel and unusual.”15
The Furman decision invited the states to try again, allowing that the death penalty
might be found constitutional if the statutory scheme effectively delineated the narrow
few who deserved the ultimate punishment of death from the many who did not. The
states proceeded in two ways: some adopted statues that mandated the death penalty in
specific circumstances (California chose this path)16 and others adopted the
discretionary death penalty statute proposed by the American Law Institute in its
Model Penal Code.17
Four years after the Furman ruling, the U.S. Supreme Court approved a discretionary
statute in Gregg v. Georgia, thus officially inaugurating America’s “modern” death
penalty era.18
In 1977, the California Legislature approved a death penalty statute modeled on the
Model Penal Code statute approved by the U.S. Supreme Court in Gregg.19 ThenGovernor Jerry Brown vetoed the bill, but the Legislature overrode his veto, marking
the death penalty’s official return to California.20 The following year, California voters
approved a sweeping initiative to expand the death penalty. The initiative was dubbed
the “Briggs Initiative” after its proponent Senator John Briggs and officially identified as
Proposition 7. The initiative expanded the scope of California’s death penalty to
effectively encompass nearly all homicides.21 As described in the voter materials, the
initiative “was intended to ‘give Californians the toughest death-penalty law in the
country,’” one that would “apply to every murderer.”22
In the years that followed, California’s death penalty statute was expanded several
more times.23 Subsequent amendments expanded the law to allow a sentence of death
or life in prison with no possibility of parole even if the defendant did not kill nor
intend to kill, and removed a judge’s discretion to dismiss the special circumstances,
making life without the possibility of parole the mandatory minimum punishment for
anyone convicted of first degree murder with special circumstances.24 Other initiatives
15
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added more special circumstances – killing a juror, “car-jacking”, “drive-by-shootings,”
and “gang related” murders – and expanded the definitions of kidnapping and arson
under the felony murder special circumstance.25
Twice in recent years, voters have been presented the opportunity to repeal the
death penalty and both times narrowly rejected that path. Instead, in 2016 voters
approved Prop. 66 to “speed up” the review of death penalty judgements in an effort to
“fix” the system. 26 As described below, four years after the passage of Proposition 66,
the pace of litigations in death penalty cases has only slowed further.
B. California’s challenges with executions
For the 25-year period from 1967 until 1992, California did not carry out any
executions.27 Robert Alton Harris became the first person executed during the modern
death penalty era when he was put to death in the gas chamber in 1992.28 The state
carried out one additional execution by lethal gas before the courts found that method
of execution cruel and inhumane.29
Like the rest of the nation, California switched to lethal injection as the primary form
of execution and proceeded to carry out eleven more executions using this method.30
The last person executed using this method in California was Clarence Ray Allen,
executed in January of 2006.
Following this execution, a federal district court ruled that “California’s lethalinjection protocol – as actually administered in practice – create[d] an undue and
990). (Proposition 115 overrode the California Supreme Court opinions in Carlos v. Superior Court, 35 Cal.
3d 131 (1983), and People v. Anderson, 43 Cal. 3d 1104 (1987).)
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unnecessary risk that an inmate will suffer pain so extreme that it offends the Eighth
Amendment.”31 This ruling resulted in a court-imposed moratorium on executions
while the state sought to devise a new procedure. Although that case has since been
settled by the parties, active litigation continues as discussed further below.
As noted above, shortly after taking office in 2019, Governor Newsom issued an
executive order imposing a moratorium on all executions, stating “California’s death
penalty system is unfair, unjust, wasteful, protracted and does not make our state
safer.”32 The Governor also noted, “death sentences are unevenly and unfairly applied
to people of color, people with mental disabilities, and people who cannot afford costly
legal representation.”33 In addition to granting a reprieve to all individuals on death
row, the Governor ordered the death chamber dismantled and halted all steps to devise
a new method of execution.34 The Governor stopped short of initiating a clemency
process for everyone on death row.
In light of the Governor’s moratorium, the parties settled the court challenge to
California’s execution protocol, with the proviso that the case will automatically be
reinstated should the moratorium be lifted.35
However, three elected prosecutors have attempted to intervene in the case, in an
effort to set aside the settlement and to advocate that the state’s lethal injection protocol
is constitutional.36 District Attorneys Michael Hestrin of Riverside County, Jason
Anderson of San Bernardino County, and Steve Wagstaffe of San Mateo County,
alleged that the California Department of Corrections and Attorney General have failed
to effectively advocate for the execution of death sentences and that they should be
allowed to intervene in the litigation to advance this perspective.37
C. Potential legal infirmities with California’s death penalty system
California’s death penalty system has been criticized for several legal infirmities
unique to California.
1)Failure to narrow
As discussed above, in order for a state’s death penalty statute to be constitutional
and consistent with the U.S. Supreme Court mandate in Furman, the statute must
meaningfully narrow death eligibility to those most culpable for committing the gravest
offenses. Many scholars have criticized California’s death penalty statute for failing to
meaningfully narrow death eligibility, noting that nearly all homicides fit under one or
31
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more special circumstance.38 This issue has yet to be addressed by the California
Supreme Court on a factual record.
Recently, the current District Attorneys of Contra Costa, Los Angeles, Santa Clara,
San Francisco, and San Joaquin counties, and former District Attorney Gil Garcetti filed
an amicus brief in the California Supreme Court asserting this view.39 The prosecutors
stated, “[n]either California’s list of the “special circumstances” that make murderers
eligible for the death penalty nor its penalty phase list of “aggravating factors” fulfills
[the narrowing] function. As a result, the selection of defendants that receive the death
penalty is influenced both by irrelevant factors, such as geography and whether the
defendant is represented by a public defender or a court-appointed lawyer, and
impermissible factors, such as the race and ethnicity of the defendant and the victim.”40
2)Failure to instruct on reasonable doubt and unanimity in penalty phase
Currently, California juries are not required to unanimously agree on aggravating
factors during penalty phase deliberations of a death penalty trial and are not required
to find beyond a reasonable doubt that the aggravating factors outweigh the mitigating
factors or that death is the appropriate punishment.41 As a result, individual jurors
could have different assessments of the truth or weight of the aggravating and
mitigating factors and some jurors might vote for death, despite lingering concerns
consistent with reasonable doubt as to the appropriate punishment.
The California Supreme Court recently requested briefing on whether this practice
contravenes the state constitution, asking: “Do Penal Code section 1042 and article I,
section 16 of the California Constitution require that the jury unanimously determine
beyond a reasonable doubt factually disputed aggravating evidence and the ultimate
penalty verdict?”42 Governor Newsom took the unprecedented step of filing an amicus
brief urging the Supreme Court to answer this question in the affirmative.43 The
Governor noted that “[n]ationally and in California, non-unanimous verdicts have been
intended to entrench White jurors’ control of deliberations.”44 The District Attorneys’
amicus brief discussed above was filed in the same case, arguing that the failure to
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instruct on unanimity and beyond a reasonable doubt amplify the arbitrariness in
application of California’s death penalty.
3)Overall dysfunction
In 2014, the overall dysfunction of California’s death penalty led a Federal District
Court Judge in Santa Ana, Cormac Carney, to conclude that the death penalty as
administered in California is unconstitutional. Judge Carney stated, “systemic delay has
made execution so unlikely that the death sentence carefully and deliberately imposed
by the jury has been quietly transformed into one no rational jury or legislature could
ever impose: life in prison, with the remote possibility of death.”45 This ruling was later
reversed by the Ninth Circuit on the procedural grounds of failure to exhaust in state
court.46 The issue has yet to be addressed by the California Supreme Court on a record
that includes the evidence presented to Judge Carney.
4)Lack of proportionality review
Proportionality review – that is, comparing the facts and circumstances across
defendants to ensure fair and proportional sentencing – is an important safeguard to
address bias in the criminal legal system. There are two forms of proportionality
review: inter-case review compares outcomes across individuals in different cases while
intra-case review compares outcomes among defendants involved in the same event.
California is one of only a handful of states that does not require inter-case
proportionality review of death sentences across different cases.47
While California law generally requires intra-case proportionality review of the
sentences of co-defendants in the same event, the California Supreme Court has said,
“the sentence an accomplice receives has little bearing on the individualized
consideration of a capital defendant's penalty.”48 In practice, no California death
sentence has been found invalid despite stark examples of disproportionality, including
multiple cases in which an accomplice who did not kill was sentenced to death while
the individual who actually committed the murder received a lesser sentence.49
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Although this legal issue has been rejected by the California Supreme Court in the
past50, the Court has not recently been presented with the growing evidence of stark
disparities in California death sentences. For example, the most prolific serial killer in
California history was sentenced to life in prison without the possibility of parole, while
individuals who did not kill nor intend to kill remain on death row under felony
murder special circumstances.51 In some cases, the accomplice who did not kill remains
on death row while the actual killer has already been released on parole.52
III. Evidence That Application of California’s Death Penalty is Racially and
Geographically Biased
A. Racial bias
In many ways, capital punishment concentrates racial bias that pervades the entire
criminal legal system.
When discussing capital punishment today, America’s history of racial violence
against people of color, particularly through the practice of lynching cannot be
ignored.53
While lynching was more prominent in the southern states, the practice also existed
in western states, including California. Lynchings in California mirrored that of
southern states in that ethnic minorities were disproportionately targeted for violence.54
Like Blacks in the south, Mexican and Mexican Americans in the west were often
lynched after being accused of victimizing a white person, with little process and no
trial.55

Masters, 7 Cal.5th 1054 (2019). See also People v. Howard, 51 Cal. 4th 15, 39–40 (2010); People v. McDermott 28
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Appeal (Feb. 9, 2019) (discussing the case of Demitrius Howard who was sentenced to death as an
accomplice in a robbery while the actual killer received a lesser sentence), at: https://theappeal.org/ivemade-my-share-of-wrongs-but-i-havent-killed-no-one/.
52
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to death while the other two individuals were sentenced to life without parole. Michael Caputo, the
admitted trigger man, had his sentence commuted to life with parole and was released on parole in 2019.
(Communication from counsel for Mr. Gordon.)
53
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lynched in the United States. Equal Justice Initiative, Reconstruction in America: Racial Violence after the
Civil War, 1865-1876, 44 (2020) (hereinafter Reconstruction in America).
54
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States, 1848 to 1928, 37 J. Soc. Hist. 411, 415 (2003)).
55
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Although lynching was an extra-judicial process, the practice was closely tied to the
criminal legal system in that it regularly occurred in response to an allegation of serious
crime.56 Black people who were accused of committing a crime were often executed
without receiving any trial or process.57 The targeting of Black people for lynching
served to reinforce “a view that African Americans were dangerous criminals who
posed a threat to innocent white citizens.”58
As the country shifted away from the practice of lynching in the mid-twentieth
century, the promise of swift, officially sanctioned executions were offered as a
compromise.59 Indeed, United States Supreme Court Justice Potter Stewart
acknowledged the role of capital punishment in curtailing lynching, writing that the,
“expression of society’s moral outrage” channeled by capital punishment “is essential
in an ordered society that asks its citizens to rely on legal processes, rather than selfhelp to vindicate their wrongs.”60 However, the legal process considered by Justice
Stewart was often markedly different for people of color charged with capital offenses.61
Death sentences imposed against people of color after expedited criminal processes
have been dubbed “legal lynching” by some experts.62
It was against this historical backdrop that the United States Supreme Court
considered the various challenges to capital punishment in the 1950’s through the
1970’s.63 The constitutional challenges often explicitly alleged some form of racism as
their basis.64 Although notable decisions amended capital laws and procedures, the
Court, “fail[ed] to address forthrightly the death penalty’s racialized history.”65
1) The California data
a. Data shows racial disparities in California based on race of defendant
Data indicates that the race of the defendant may impact whether the death penalty
will be imposed in California. Specifically, Black and Latinx defendants are
disproportionately sentenced to death. Despite accounting for only 6.5 percent of

56

Garland, Penal Excess and Surplus Meaning: Public Torture Lynchings in Twentieth-Century America, 39 L.
and Soc. Rev. 793, 810-820 (2005).
57
Reconstruction in America, supra, at 67.
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Lynching in America, supra, at 61.
59
Death Penalty Information Center, Enduring Justice: The Persistence of Racial Discrimination in the U.S.
Death Penalty, 12 (2020).
60
Gregg, 428 U.S. at 183.
61
Steiker, et al., The American Death Penalty and the (In)visibility of Race, 82 Univ. Chicago L.Rev. 243, 251252 (2015).
62
Id.
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Id. at 244.
64
Id.
65
Steiker, et al., Courting Death, 78-115 (2016).
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California’s population,66 over one third of people on death row in the state are Black.67
While Latinx people accounted for less than half of homicide arrests in the state
between 2005 and 2019,68 all eight of the people sentenced to death in the state in 2018
and 2019 were Latinx.69 In 2020, three of the five people sentenced to death in California
were Latinx.70
The data from individual counties is also concerning. In Los Angeles County from
2012 to 2019, none of the 22 people sentenced to death were white.71 Indeed, of the 222
people currently on death row who were convicted in Los Angeles County, nearly 50
percent are Black, nearly 29 percent are Latinx and less than 15 percent are white.72
In San Bernardino County, although Black people accounted for less than 10 percent
of the county’s population, they accounted for 43 percent of the 14 death sentences
pronounced between 2006-2015.73 Of the 39 people currently on death row who were
sentenced in San Bernardino County, 49 percent are people of color.74
Between 2010-2015 Orange County’s capital sentencing rate was 5.4 times the rest of
the state per 100 homicides.75 During the same time period, 89 percent of the individuals
sentenced to death in the county were people of color.76 Of the 60 individuals currently
on death row who were sentenced in Orange County, nearly 62 percent are people of
color.77
In Riverside County, 76 percent of people sentenced to death between 2010-2015
were people of color.78 While only 7 percent of the county’s population is Black, Black
people accounted for 24 percent of those sentenced to death in that time frame.79 Of the
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92 people currently on death row who were sentenced in Riverside County, 76 percent
are people of color.80
b. Data shows racial disparities in California based on race of victim
Available data indicates that the race of the victim also impacts who is sentenced to
death in California. In a statewide study of death sentences imposed in California in the
decade of 1990, researchers Glenn Pierce and Michael Radelet found that Black and
Latinx defendants who kill white victims were more likely to be sentenced to death
than those who kill Black or Latinx victims.81 They determined that people convicted of
killing white victims receive the death penalty at a rate of 1.75 per 100 victims, while
those convicted of killing Black or Latinx victims are sentenced to death at a rate of .47
per 100 victims and .369 per 100 victims, respectively.82
Studies of the use of capital punishment in specific California counties have resulted
in similar findings. In a study of the effects of race on the application of the death
penalty in San Diego County, researchers found that race of the victims and defendants
impacted capital charging decisions.83 While controlling for a number of variables,
researchers determined that the District Attorney was over seven times more likely to
seek the death penalty in cases with a Latinx defendant and a white victim than in cases
with a Black or Latinx victim.84 Similarly, the District Attorney was over six and a half
times more likely to seek the death penalty in cases with a Black defendant and a white
victim as in cases with a Black or Latinx victim.85
In a study of capital cases in Los Angeles County, researchers found that
“defendants accused of killing White victims are more likely to be charged with a
death-eligible offense than those accused of killing minority victims.”86 An earlier Los
Angeles Times report examined 9,442 willful homicides in Los Angeles county and
found that 15 percent of cases with white victims were charged capitally, while only 7
percent of Black victim cases and 6 percent of Latinx victim cases were.87 A study of
charging practices in San Joaquin County found that the likelihood of being charged
with a special circumstance for defendants in cases with a Black victim was one-fifth the
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likelihood in cases with a white victim.88 In cases with Latinx victims, the likelihood was
one-twentieth of that for cases with white victims.89
Despite the many studies suggesting that the race of the victim impacts the
likelihood of a death sentence, some scholars suggest that evidence of racial bias in
capital sentencing is exaggerated.90 According to this view, charging decisions can never
be fully explained through a reliance on mathematical models and any statistical
differences in charging or conviction rates do not prove discrimination or racial animus,
but can be explained by other variables which the studies failed to account for.91 Indeed,
in McCleskey v. Kemp (1987) 481 U.S. 279, one of the most prominent studies alleging
disproportionate sentencing based on the race of the victim was rejected by the trial
court (the U.S. Supreme Court accepted the findings of the study as true for the
purposes of its constitutional analysis but nonetheless accepted the state’s practice of
executions despite its biased application).92
According to University of California, Los Angeles professor Sherod Thaxton, the
criticisms of statistical models are often misplaced and courts have “inappropriately
reject[ed] extremely probative statistical evidence of intentional discrimination.”93
Professor Thaxton asserts that “[n]early all social scientists acknowledge, at the outset,
that omitted variable bias is possible,” but also acknowledge that “[r]esearchers need
not control for every conceivable variable possibly influencing the outcome of
interest.”94
c. Data shows pronounced racial disparities for particular special circumstances
Recent research shows marked racial disparities in application of six of the 22 special
circumstances that make a person eligible for the death penalty in California.95
In 2019, a team of researchers that included professors Catherine Grosso and David
Baldus, found that the special circumstances of multiple victims, lying in wait,
robbery/burglary felony murder, torture, drive by shooting, and gang membership
88
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were not applied evenly across all races and ethnicities.96 White defendants had a higher
representation in cases with the multiple murder and torture special circumstances
compared to Black and Latinx defendants.97 Black defendants were disproportionately
impacted by the robbery/burglary felony murder special circumstance.98 Latinx
defendants were substantially overrepresented among those impacted by the drive-by
and gang-related special circumstance, representing more than half of the individuals
sentenced to death with those special circumstances.99 Latinx defendants were also
overrepresented in cases with the lying in wait special circumstance, though to a lesser
extent.100
The researchers further analyzed the data controlling for level of culpability and
offense year and found evidence of significantly disparate application for five of the
special circumstances.101 “A model of the likelihood that the gang member special
circumstance would be found or present reported that Latinx defendants faced 7.8
higher odds than other similarly situated defendants and Black defendants face 4.8
higher odds than other similarly situated defendants even after controlling for
culpability and year.”102 For the drive-by special circumstance, researchers found “Black
and Latinx defendants faced odds 3.5 higher than the odds faced by similarly situated
defendants of other race or ethnicities.”103 For the robbery/burglary special
circumstance, “Black defendants face odds 2.2 times higher than the odds faced by
other defendants.”104 For torture murder, “white defendants face odds 2.3 times higher
than other similarly situated defendants.”105 Finally, “Latinx defendants face odds of
having the special circumstance for lying in wait found or present that are 1.6 the odds
of similarly situated defendants of other race or ethnicities.”106
2) Sources of bias
Like other areas of the criminal legal system, many sources contribute to racially
biased practices and outcomes.
a. Policing
Racial disparities in policing may contribute to disproportionate capital sentencing.
In California, between 2010-2019, only 59-65 percent of homicides were solved each
96
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year.107 According to researchers, homicides involving minority victims are less likely to
be solved.108 In 2018, the Washington Post analyzed homicide arrest data from 52 large
cities across the U.S. and found that in more than 18,600 of the approximately 26,000
unsolved cases, the victim was black.109 The lower arrest rate in cases involving
minority victims means that people who kill minority victims are less likely to face the
death penalty.110
b. Broad discretion given to prosecutors
The broad discretion afforded prosecutors in determining when to seek the death
penalty is another explanation for the disproportionate sentencing patterns in the state.
Research has shown that “the narrower the category of those eligible for the death
penalty, the less the risk of error, and the lower the rate of racial or geographic
variation.”111
In California, prosecutors can choose from a list of 22 different “special
circumstances” that make a first-degree murder eligible for the death penalty, including
“felony murder” which lists 13 different felonies that can serve as the predicate for a
capital sentence even if the death was accidental.112 The sweeping list of enumerated
circumstances was created with the intention of giving Californians the toughest death
penalty law in the country and to apply the death penalty to every murderer.113 The
circumstances encompass a wide range of factual scenarios, including when a death
occurs in the course of a robbery, when a murder was committed after “lying in wait”,
and when a murder is committed to further the activities of a criminal street gang.114
Though state laws allow prosecutors broad discretion to decide when to seek the
death penalty, very little is known about how they make that decision. In 2008, the
California Commission on the Fair Administration of Justice sent surveys to the District
Attorneys of all 58 counties seeking information on the process each office uses to
decide whether to charge a case capitally.115 Despite numerous follow-up attempts,

107

State of California Department of Justice, Homicide in California, Table 28 (2019).
Lee, The value of life in death: multiple regression and event history analysis of homicide clearance in Los
Angeles County, Journal of Criminal Justice, 33, 527-534 (2005); See also Nick Petersen, Neighbourhood
context and unsolved murders: the social ecology of homicide investigations, Policing and Society 27:4, 372-392
(2015).
109
Lowery, et al., Murder with Impunity: An Unequal Justice, The Washington Post (Jul. 25, 2018).
110
Petersen, Examining Sources of Racial Bias in Potentially Capital Cases, 7(1) Race & Justice 7 (2016).
111
Cal. Comm. on the Fair Administration of Justice, Final Report, Death Penalty, 138 (2008) (citing
Liebman, et al., Less Is Better: Justice Stevens and the Narrowed Death Penalty, 74 Fordham L.Rev. 1607
(2006)).
112
Penal Code § 190.2.
113
Shatz, et al., The California Death Penalty Scheme: Requiem for Furman?, 72 N.Y.U. L.Rev. 1283, 1310 & n.
154 (1997) (quoting State of California, Voter's Pamphlet 34 (1978)).
114
Penal Code §§ 190.2(14), 190.2(17)(A), 190.2(22).
115
Cal. Comm. on the Fair Administration of Justice, Final Report, Death Penalty, 152 (2008).
108

15

twenty counties never responded and fourteen declined to participate.116 Of the
counties that did complete the survey, very few indicated they had written policies in
place and only one agreed to provide a copy.117 After reviewing data from other
sources, the Commission concluded that there was, “great variation in the practices for
charging special circumstances….” and recommended that the Legislature require
“courts, prosecutors and defense counsel to collect and report all data needed to
determine the extent to which the race of the defendant, the race of the victim,
geographic location and other factors affect decisions to implement the death penalty
….”118 This recommendation has not been acted upon.
Committee staff have been unable to find published practices or policies from any
District Attorney office throughout the state.
c. Racially discriminatory jury selection practices
The jury selection process for capital offenses may also contribute to the
disproportionate sentencing of people of color. Though both the California and United
States Supreme Courts have adopted rules to prevent racial bias from impacting who
serves on a jury,119 juries in California continue to be disproportionately white.120 This is
especially true in capital cases where the process of “death qualification” and the use of
peremptory challenges work to “whitewash the jury box”.121
In capital cases, jurors are allowed to be questioned about their attitudes toward the
death penalty and if a juror expresses an opinion against the death penalty so strong
that it can “substantially impair” their ability to consider all the sentencing options in
the case, they are excluded from serving.122 This process has been shown to
disproportionately exclude Black people because they are more likely to be opposed to
the death penalty than are white people.123 Even when potential jurors survive the death
qualification process, prosecutors can use peremptory challenges to excuse those who
were indecisive about the penalty.124 Furthermore, research has shown that prosecutors
use peremptory challenges disproportionately against people of color and in many
116
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instances, their “race-neutral” reasons for excusing jurors of color correlate with racial
stereotypes.125
d. Confusing jury instructions and implicit bias of jurors
Confusing jury instructions and implicit racial bias of jurors may also play a role in
disproportionate capital sentencing. According to some scholars, penalty phase
instructions are “notoriously difficult for jurors to understand and apply,”126 and
research has shown that most jurors do not understand the instructions.127 When jurors
do not fully comprehend the instructions, they are more likely to allow bias to impact
their decisions.128 Indeed, researchers have found that jurors with the poorest
comprehension of the instructions were the most prone to deciding based on racial
bias.129
In addition, California prosecutors have been allowed to use racially coded language
in court, exacerbating implicit bias of jurors. As noted in the Legislative intent of the
Racial Justice Act of 2020, “courts have upheld convictions in cases where prosecutors
have compared defendants who are people of color to Bengal tigers and other animals,
even while acknowledging that such statements are ‘highly offensive and
inappropriate.’”130 Research has shown that animal imagery effectively triggers implicit
bias and have observed the likely impact this has on jurors deciding capital cases.131
Other research has found that the more “stereotypically black” a defendant looked
to independent raters, the more likely it was that the person had received a death
sentence.132
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3) Impact of the Racial Justice Act of 2020
In 2020, the Legislature enacted the Racial Justice Act, which aims to eliminate racial
bias and racially discriminatory practices in the criminal justice system.133 Its provisions
prohibit racial animus, racially discriminatory language, and disparate charging and
sentencing based on race.134 If the defendant can make a prima facie showing that the
law has been violated, the court is required to hold an evidentiary hearing.135 At the
hearing, the defendant has the burden of proving a violation by a preponderance of the
evidence.136 If the defendant meets this burden in a capital case, the “defendant shall not
be eligible for the death penalty.”137 Currently, the Racial Justice Act only applies
prospectively, to cases that were not final on January 1, 2021, though a bill has been
introduced to make the Act retroactive.138
The Racial Justice Act also applies to all criminal prosecutions, not just death penalty
cases.
B. Geographic bias
Data indicates that geographic bias also impacts who is sentenced to death in
California.
According to a report by the ACLU of Northern California, whether someone is
sentenced to death in California, “depends largely on where in the state the crime
occurred, not on the facts or other common criteria.”139 Research has shown that the
differences in sentencing rates between counties can be explained by factors such as the
racial composition of the county, the predilection of particular prosecutors and political
pressures.140
According to data provided to the Committee by CDCR, the majority of death
judgments in California are imposed by a select few counties. Between 2015 and 2019, a
total of six counties imposed 89 percent of the death sentences in the state. Moreover, a
total of six counties account for approximately 70 percent of all people currently on
death row.141
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At least one California county sentences people to death so frequently that it has
become a national outlier. According to the Death Penalty Information Center, in 2017,
nearly one-third of new death penalty sentences in the United States came from one of
just three counties, Riverside, California; Clark, Nevada; and Maricopa, Arizona.142
According to a 2016 report by the Fair Punishment Project, “Riverside county has
become the nation’s leading producer of death penalty cases.” In fact, in 2015, Riverside
County sentenced more people to death than every other state in the country, except for
Florida and all of California.143 In 2020, Riverside County was responsible for three of
the five death sentences pronounced in the state.144
IV. Mitigating Factors Have Not Effectively Narrowed the Scope of Defendants
Eligible for Death
In theory, a critical feature of the modern death penalty is that it is both narrowly
targeted to “the worst of crimes,”145 and applied specifically to individuals who possess
“a consciousness materially more depraved” than that of the “typical” individual who
commits homicide.146 In other words, as commonly phrased, the modern death penalty
is only to be imposed on “the worst of the worst.”147
Modern death penalty statutes thus require individualized sentencing to ensure that
only those with extreme culpability face execution, with courts and jurors evaluating
mitigating factors that could demonstrate diminished culpability, including intellectual
disabilities, youth, severe mental illness, and chronic childhood trauma.148 The United
States Supreme Court has also categorically excluded people with intellectual disability
and people who committed their crimes before the age of 18 from death eligibility,149
finding that their execution violated the Eighth Amendment’s prohibition on cruel and
unusual punishment, and served “no legitimate penological purpose” due to the
limited deterrent effect and their diminished culpability.150
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These categorical exemptions, combined with the individualized consideration of
mitigating factors for death-eligible defendants, are designed to narrow the death
penalty’s application to only those with “extreme culpability.”151
However, many people remain on California’s death row despite having been
diagnosed with intellectual disability and many others have cognitive characteristics
and deficits comparable to those of people with intellectual disability and juveniles.
These issues raise the question of whether California’s death penalty scheme effectively
identifies people with extreme culpability for execution.
A. California has sentenced people with intellectual disabilities to death
In Atkins v. Virginia (2002) 536 U.S. 304, the U.S. Supreme Court held that the
execution of people with intellectual disabilities was unconstitutional, as their
“diminished capacities to understand and process information, to communicate, to
abstract from mistakes and learn from experience, to engage in logical reasoning, to
control impulses, and to understand the reactions of others” reduced their culpability
such that they did not fit in the narrow category of “only the most deserving of
execution.”152 Furthermore, they are not capable of the kind of “premeditation,”
“deliberation, or “‘cold calculus that precedes the decision of other potential
murderers” that would make them deterred by the death penalty.153
Yet, people diagnosed with intellectual disability remain on California’s death row.
Of the currently 175 petitions for writ of habeas corpus pending in the California
Supreme Court or the Superior Courts, at least 40 percent and potentially as many as 50
percent raise Atkins claims.154 Additional claims are pending in federal court, including
one individual whose adjusted IQ score was below 70 on four of five tests, indicating
that he had “significant intellectual deficits that meet the criteria for mild mental
retardation.”155 Described as “childlike” and having “garbled, unintelligible, and bizarre
speech,” his behaviors prior to his offense included hoarding and eating garbage.156
Neurological reports showed evidence of brain damage, which doctors believe could
have resulted from his extremely premature birth and also from the severe beatings he
received from his father.157 He has been on death row since 1986, where he “rolls his
feces into little balls, hoards food in the toilet, rarely bathes and speaks in a low,
rambling, incoherent string of mumbles.”158
151

Kennedy, 554 U.S. at 420.
Atkins, 536 U.S. at 319.
153
Id at 319, citing Enmund v. Florida, 458 U.S. 782, 799 (1982) and Gregg, 428 U.S. at 186.
154
Habeas Corpus Resource Center, Annual Report 2020 (2020), at 11; communication with Federal Public
Defender.
155
In re Horace Edwards Kelly, Riverside Superior Court Case No. RIC 438403, Post-Hearing Brief (April
3, 2006), at 17.
156
Id at 40, 5.
157
Id at 40.
158
Terry, Killer of 3 Is Mentally Fit to Be Executed, a California Jury Finds, New York Times (May 15, 1998).
At: https://www.nytimes.com/1998/05/15/us/killer-of-3-is-mentally-fit-to-be-executed-a-californiajury-finds.html
152

20

Still more intellectually disabled people are likely awaiting appointment of qualified
habeas counsel to file their own petitions: currently 85 people on death row have been
waiting for appointment of habeas counsel for more than 20 years.159
Furthermore, California continues to allow people with severely low intellectual
functioning to be sentenced to death because the clinical definition of intellectual
disability is limited to onset during a young age, thereby excluding people who have
suffered traumatic brain injury (TBI) or dementia.160 TBI is strongly associated with
“perpetration of domestic and other kinds of violence,” “uninhibited or impulsive
behavior, including problems controlling anger,” and for incarcerated people,
connected to “significantly higher levels of alcohol and/or drug use during the year
preceding their current incarceration.”161 The American Psychological Association, the
National Alliance of the Mentally Ill, and the American Bar Association’s Task Force on
Mental Disability and the Death Penalty all adopted recommendations that the
categorical exclusion from the death penalty for people with intellectual disabilities
should be extended to include TBI and dementia.162
For those charged with the death penalty, juries are directed to consider a person’s
capacity to “appreciate the criminality of his conduct or to conform his conduct to the
requirements of law” as a mitigating factor.163 Studies show this may not be effective in
practice.164 Indeed, in Atkins the Court found that the categorical exemption of people
with intellectual disabilities was necessary to guard against juries failing to properly
consider intellectual functioning in mitigation, due to defendants’ behavior in the
courtroom, their challenges cooperating with defense counsel, and the risk of juries
finding that their intellectual disability actually renders them more dangerous.165 These
factors are likely to also impact the outcomes of cases involving defendants with TBI,
dementia, and levels of intellectual impairment that may not reach the clinical standard
for intellectual disability.
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A related issue concerns people on death row who are “permanently incompetent” –
that is, those whose intellectual functioning or psychological conditions have
deteriorated so dramatically during their incarceration that they have become gravely
disabled and have little likelihood of regaining competency. In Ford v. Wainwright (1986)
477 U.S. 399, the Supreme Court found that it is cruel and unusual punishment to
execute people who do not understand their impending punishment or the reason for
it.166 California’s Attorney General has recognized seven people on death row as
“permanently incompetent;”167 six remain on death row, while the seventh died in
2019.168 Many of these people suffer from age-related dementia. Another case, involving
an individual with advanced dementia due to Parkinson’s disease, is pending in Los
Angeles County Superior Court.169 California courts have yet to recognize permanent
incompetence as a basis for removing someone from death row.
B. California has sentenced people who committed crimes as young adults to
death
In Roper v. Simmons (2005) 543 U.S. 551, the Supreme Court extended the findings in
Atkins to people who were under the age of 18 at the time of their crimes, finding that
because of juveniles’ “impetuous and ill-considered actions and decisions,” their
vulnerability or susceptibility to “negative influences and outside pressures, including
peer pressure,” and their “underdeveloped sense of responsibility,” they “cannot
reliability be classified among the worst offenders,” and that “[t]he likelihood that the
teenage offender has made the kind of cost-benefit analysis that attaches any weight to
the possibility of execution is so remote as to be virtually nonexistent.”170
Although Roper set the line at age 18, research shows that these same qualities also
characterize young adults; in fact, risky decision-making may actually peak in young
adults, not juveniles.171 Technological advances in neuroscience have found correlates
for this extended maturation process in the brain, demonstrating that parts of the brain
critical to decision-making, reward-seeking, and impulse-control continue developing
at least through the early twenties.172 Sentencing young adults to the death penalty,
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then, may similarly violate the idea that only defendants with “extreme culpability” are
to be executed.173
Yet forty-five percent of the people currently sentenced to death in California – or
318 people — were 25 or under at the time of their offense, according to data provided
to the Committee by CDCR.174 167 of them were 21 or younger.175 Twenty-four were
only 18 years old.176
The racial disparities pervasive throughout the state’s capital punishment system
are especially pronounced with young people: while 68 percent of all people on death
row are people of color, the figure jumps to 80 percent for people who were 21 or
younger.177
The California legislature has recognized that the extended cognitive maturation
process confers diminished culpability and deterrability and greater capacity for change
on young adults, passing legislation to require that anyone who was 25 or younger at
the time of their offense, with limited exceptions, must be given an opportunity for
parole after 15 to 25 years of incarceration, depending on the original term.178 This
reform excludes young adults sentenced to death or life without parole.
Although age is a factor that can be used in mitigation in determining whether to
sentence someone to death in California,179 it often fails to protect many young
defendants and worse yet, can also be used as a factor in aggravation. The California
Supreme Court has ruled that “age” may legally be used either as a mitigating or as an
aggravating factor in a death penalty case.180 When advanced as mitigation, there is “an
unacceptable likelihood” that the nature of the crime “would overpower mitigating
arguments based on youth…. Even where the juvenile offender’s objective immaturity,
vulnerability, and lack of true depravity should require a sentence less severe than
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death.”181 Young people also have difficulties working with defense counsel that can
put them at a significant disadvantage during the trial.182
C. California has sentenced people with severe mental illness to death
Currently on California’s death row, there are at least 242 individuals being treated
for severe mental illness, just over one-third of the death row population. As of
February 2021, 153 are in treatment for “serious mental disorders,” including
schizophrenia, psychotic disorders, and bipolar disorder; 71 more are being treated for
“acute onset or significant decompensation, including delusional thinking,
hallucinations, and vegetative affect,” and 18 are receiving inpatient care due to “acute
exacerbation of a chronic major mental illness, marked impairment, and dysfunction in
most areas.”183
The American Bar Association, the American Psychiatric Association, the American
Psychological Association, the National Alliance on Mental Illness, and Mental Health
America have all recommended prohibiting the execution of those with severe mental
illness, determining that, as with juveniles and people with intellectual disabilities, “this
population simply does not have the requisite moral culpability.”184 Further, while
noting that “the theory that the death penalty can deter potential murderers is
controversial and unsupported by conclusive evidence,” they also found that “any
possible deterrent effects are further diminished among people who suffer from
impairments that affect their cognition, emotion regulation, or behavior.”185 Ohio
recently adopted a statute based on these recommendations, excluding individuals with
severe mental illness from being sentenced to death,186 and Kentucky appears poised to
do the same.187
As with intellectual disability and youth, the symptoms of serious mental illness can
also interfere with an individual’s ability to receive a fair trial. People with mental
181
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illness may not be able to cooperate with or assist their attorneys; some may resist being
labeled as “mentally ill,” impeding the ability of their attorney to present the condition
as a mitigating factor, and still others with deep psychosis or depression may actually
want to be killed.188 Defendants may have outbursts in the courtroom and make
inappropriate comments or gestures, or, conversely, be placed on antipsychotic
medication that controls overt symptoms but also deadens their affect – in either case,
jurors may interpret their behavior as demonstrating a dangerous lack of remorse.189
These challenges, combined with the sometimes bizarre and gruesome nature of the
crimes committed by people with severe mental illness, often result in their illness
serving improperly as an aggravating factor, despite being constitutionally
mitigating.190
Individuals with severe mental illness have also represented themselves in death
penalty trials with predictable results. According to the Office of the State Public
Defender, the number of individuals representing themselves at trial in death penalty
cases has grown each decade to more than 5 percent of cases.191 More than a dozen
individuals represented themselves at death penalty trials despite serious doubts about
their competency, including some previously found incompetent for criminal
proceedings, or other evidence that the defendant suffered from severe mental illness.192
D. California has sentenced people with chronic childhood trauma to death
The majority of people sentenced to death in the United States have experienced
chronic violence and trauma as children, including extreme levels of physical and
sexual abuse, according to researchers.193 A recent report from the California Surgeon
General shows that “Adverse Childhood Experiences” (ACEs), including physical and
sexual abuse as well as childhood poverty and the experience of having close family
members who were incarcerated or who experienced mental illness, substance
dependence, and intimate partner violence, can cause neurological, psychological, and
hormonal changes that can, like youth and mental illness, link to lawbreaking and
violent behaviors. Traumatic life experiences thus raise similar questions about
culpability and deterrability for these populations.194
188
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Specifically, the Surgeon General’s report found that responses to these ACEs
include impairment of impulse control and increased risk of cognitive impairment,
mental illness, and substance use disorders.195 Data show that incarcerated people have
nearly four times as many ACEs in childhood as non-incarcerated people, and that
people with most severe ACE profiles experience the highest risk of incarceration.196
When competently investigated and presented, adverse childhood experiences can
provide effective mitigation in a death penalty trial. This level of legal representation,
however, is far from a given, as detailed below, and individuals with histories of severe
child abuse and trauma who have been sentenced to death and ultimately do obtain
legal relief generally only do so after years or even decades of appeals.197
Further, as with intellectual disability, youth, and severe mental illness, even when
childhood violence is extreme it may not be understood as sufficiently mitigating. For
example, Robert Alton Harris, who in 1992 became the first person executed after
California reinstated the death penalty, suffered extreme physical abuse as a child. For
Harris, the abuse started in utero: he was born with severe Fetal Alcohol Syndrome.198
When he was two years old, his father hit him so hard he fell out of his highchair, began
to convulse, and bled profusely from his nose, mouth, and ears; Harris’s father then
tried to choke him with a tablecloth. Harris’s father beat Harris into unconsciousness
several times.199 Yet Governor Pete Wilson denied his clemency request, stating “as
great as is my compassion for Robert Harris the child, I cannot excuse nor forgive the
choice made by Robert Harris the man.”200
V. Innocence
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A.

Innocent people have been sentenced to death in California

Five innocent men on death row have been fully exonerated and released since
California’s reinstatement of the death penalty, after serving a combined total of 87
years in prison for murders they did not commit.201 All five are people of color. The first
to be exonerated in 1981 was Shujaa Ernest Graham.202 While in prison as a young man,
he became a leader in the Black Panther Party and an activist for prisoner’s rights.203 In
1973, Graham was accused of murdering a prison guard.204 His conviction was
ultimately overturned by the California Supreme Court because the prosecutor had
systematically excluded all African American jurors from his trial.205 After a second
retrial, a jury exonerated Graham in 1981.206
Troy Jones and Oscar Morris were both wrongly convicted of murder and sentenced
to death in 1982 and 1983 respectively.207 A critical witness later recanted her false
testimony against Jones, stating that it had been coerced by the police, and another man
confessed to the murder.208 In Morris’s case, the prosecution’s star witness, who had
received undisclosed benefits from the prosecution, ultimately recanted his false
testimony on his deathbed.209 Jones was freed after fourteen years on death row in
1996,210 and Morris was freed after seventeen years in 2000.211
Most recently, Vincente Benavides Figueroa was exonerated in 2018.212 He had been
sentenced to death in 1993 for the sexual assault and murder of his girlfriend’s 21month-old daughter.213 After 25 years, the California Supreme Court overturned his
conviction after the prosecution agreed that the convictions were based on false
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evidence of sexual assault and strong evidence that the child’s death was an accident
that did not involve Benavides at all.214 Prosecutors subsequently dropped all charges.215
Finally, serious questions have been raised about the innocence of people currently
on California’s death row.216
B.

Common causes of wrongful convictions

Since 1973, 156 people sentenced to death have been exonerated nationwide.217 In
2014, a team of researchers and statisticians led by University of Michigan law professor
Samuel Gross estimated that at minimum, 4 percent of people who have been sentenced
to death were innocent, after studying 7,482 death-sentenced cases.218 Gross’s team
surmised that “it was all but certain” that innocent people had already been wrongfully
executed since the early 1970s.219 If Gross’s analysis holds in California, 28 people
currently on California’s death row may be innocent.
When examining 325 wrongful convictions later exonerated by DNA testing,
criminologists found that the leading cause of false convictions was eyewitness
misidentification (occurring in 72 percent of DNA exoneration cases).220 The procedures
that most commonly elicited eyewitness misidentification included photo arrays, incourt identifications, and live line-ups.221 Cross-racial eyewitness misidentification
accounted for 41 percent of these cases, 15 percent involved misidentifications of people
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known to the victim, and 33 percent involved multiple witnesses misidentifying the
same person.222
Misapplication of forensic science (47 percent of false convictions) was the second
highest cause of wrongful convictions, including those falsely convicted due to errors
predominantly in the disciplines of serology, hair microscopy, bite-mark, DNA, dog
scent, and fingerprint analysis.223 Some of these disciplines (i.e., DNA and serology) are
well validated but were misapplied due to “scientific error, overstatement, gross
negligence, or other misconduct,” while other disciplines are disputed or lack scientific
foundation (i.e., bite mark analysis).224
False confessions (27 percent of false convictions) and use of informants who
received rewards or incentives in exchange for their testimony (15 percent of false
convictions) were the third and fourth highest causes of wrongful convictions.225
Indeed, the use of informants was found to be the leading cause of wrongful capital
convictions (the cause of 51 out of 111 wrongful capital convictions) by the
Northwestern University School of Law’s Center on Wrongful Convictions.226 Finally,
as described below, more than half of the 70 reversed California death sentences in
federal court were overturned due to ineffective assistance of trial counsel.227
VI. Costs and Dysfunction
A.

Data on costs

The Legislative Analyst’s Office estimated in 2016 that eliminating the death penalty
in California would save the state over $150 million per year.228
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Professor Paula Mitchell and Ninth Circuit Judge Arthur Alarcon similarly
calculated in 2011 that death penalty costs totaled billions more tax dollars than life
without possibility of parole (LWOP) cases since the late 1970s, and concluded that
capital punishment is “a multibillion-dollar fraud on California taxpayers.”229
According to Professor Mitchell and Judge Alarcon, California spent a total of $4 billion
exclusively on the death penalty from 1978 through 2011, but executed only 13
people.230 Professor Mitchell and Judge Alarcon forecasted that continuing the current
death penalty system from 2013 through 2050 would cost taxpayers “an additional $5
billion to $7 billion over the cost of LWOP,”231 while nearly all inmate deaths on death
row would result from natural causes or suicide rather than by state execution.232
Proponents of the death penalty argue that executions can save the state money. The
backers of Proposition 66 pledged that it would bring costs down by executing people
convicted of capital offenses more quickly, “after five to ten years” of time to appeal.233
They argue that swift executions would save California taxpayers money on death row
inmates’ “meals, healthcare, privileges and endless legal appeals” under the current
system.234
In reality little has changed since the passage of Proposition 66. As explained below,
costs are significantly greater at every stage of death penalty litigation compared to
LWOP cases, as are prison expenditures to house people on death row.
Trial costs. Researchers have calculated a death penalty trial alone adds between
$500,000235 and $1.2 million236 to the costs of a murder trial for a number of reasons,
which haven’t changed since the passage of Proposition 66: Two court-appointed
lawyers typically represent individuals facing the death penalty,237 the juror selection
229
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process takes longer and requires a greater number of people in the initial pool to find
“death qualified” jurors who are open to all potential punishments, the trial lasts longer
and thus judiciary and jail costs are higher, and the separate “penalty phase” trial
requires supplemental experts and extensive investigation generally unrelated to the
“guilt phase” of a death penalty trial.238 Clerical expenditures are also greater since
California law mandates that transcripts be created for all death penalty trials – which
average over 9,000 pages in length.239 On the other hand, death penalty advocates argue
that cost savings may be partially offset if elimination of the death penalty leads some
defendants to choose trial who otherwise would have pled guilty to LWOP.240
Appellate costs. The subsequent direct appeals and habeas corpus proceedings in
death penalty cases are also time consuming and costly. In 2008, the California
Commission on the Fair Administration of Justice estimated that at least $54 million per
year was spent on “post-trial review of death cases in California.” Current budget totals
for solely defense expenditures on these appellate cases is now $43.2 million annually.241
This amount does not include the costs to prosecute these cases, nor does it include any
appellate court expenditures. Thus, current costs likely exceeded those in 2008, despite
Proposition 66’s cost-cutting promises.
Federal habeas costs. Additionally, because federal law requires that attorneys be
appointed to represent people sentenced to death in their federal habeas proceedings,
millions of federal taxpayer dollars are also spent on investigating and litigating
California death penalty cases in federal court. Federal expenditures for California
death penalty cases averaged a total of $635,000 per case in the 194 federal cases closed
before 2010 – not including costs associated with the Capital Habeas Units of the
Federal Defender in the Eastern and Central Districts of California which were
estimated to be around $1.58 million per case.242 In total, federal expenditures for
California death penalty cases were estimated to exceed $775 million from the 1970s
through 2010.243
Prison costs. It costs around $40,000 more each year to house an inmate on death row
than to house an LWOP inmate, primarily because California death row includes
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additional security measures and personnel.244 The backers of Proposition 66 asserted
they would reduce death row housing costs by giving the California Department of
Corrections and Rehabilitation authority to move individuals into other housing. Four
years since passage of the initiative, only 44 individuals on death row are housed
outside of San Quentin – and half of them (22 people) appear to be housed in medical
facilities245 where infirm people on death row had been previously housed before the
passage of Proposition 66.246
B.

Length of post-conviction review and sources of delay

In total, a person sentenced to death in California can expect to wait more than 30
years before their case moves through all phases of post-conviction review.247 In reality,
most people die before their appeals are concluded: Since 1978, a total of 149 people on
death row have died from natural causes, suicide, COVID-19, or other non-execution
related reasons.248
While Proposition 66 promised to speed up cases through the habeas process, the
average time it takes for a capital case to proceed from a sentence of death to final
resolution of habeas proceedings has continued to increase. In 2020, the average time
from sentencing to resolution of the state habeas proceedings had increased to 20
years,249 up from 17 years in 2015,250 and 12 years in 2008.251 The timeframe to complete
the federal habeas review process adds additional time. The Commission on the Fair
Administration of Justice found in 2008 that it took 10.4 years on average for a capital
case to move through and conclude the federal review process and there is no
indication that the pace has increased in recent years.252
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To date, just 118 out of more than 1,000 Californians sentenced to death since 1978
have concluded the process of postconviction review in state and federal court.253
Thirty one of the 118 people who have exhausted all appeals are eligible for execution,
an additional 11 were executed, and six died of natural causes after their appeals were
complete.254 The other 70 obtained relief from their death sentences.255 The 31 people
who have exhausted all appeals have spent an average of roughly 34 years awaiting
execution on death row.256
According to the Habeas Corpus Resource Center (“HCRC”), the principal reason
for the extraordinary long timetable is the “acute shortage of qualified, competent
attorneys willing and able to accept appointments in habeas corpus proceedings.”257 On
average, it takes eight to ten years after being sentenced to death for habeas counsel to
be appointed.258 Currently, there are 363 death-sentenced people awaiting appointment
of counsel, more than half of all people sentenced to death in California.259
To address this problem, the Commission on the Fair Administration of Justice
recommended in 2008 that California fund an expansion of the HCRC from 34 to 150
lawyers and increase the budget by 500 percent.260 This recommendation has never been
adopted, and HCRC continues to employ the same number of attorneys 13 years later.261
Despite arguments by proponents of Proposition 66 that the measure would “speed
up” death penalty appeals,262 the new law has made post-conviction proceedings
slower.
Under Proposition 66, superior courts are now in charge of appointing capital
habeas counsel, but so far only three additional attorneys have been included in the
pool of prospective capital habeas counsel under the new system, and no new
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appointments of habeas counsel have been made.263 In addition, by requiring that
superior courts process habeas cases, Proposition 66 created an additional level of
review. Now either side may appeal the habeas decision of the superior court, and
entirely new counsel must then be appointed in the California Court of Appeals.
Because no method of paying the new counsel was contemplated by Proposition 66, the
cases of 19 petitioners are currently stayed in the California Court of Appeal, waiting to
have habeas counsel appointed.264
In total, at the close of 2020, the same number of individuals on death row (363
people), were waiting for habeas counsel to be appointed in their case as in 2016.265
C. Poor quality defense at trial leads to death sentences
When he initiated a death penalty moratorium in 2019, Governor Newsom
highlighted that capital sentences in California are “unjustly and unfairly applied to
people who cannot afford legal representation.”266 Professor Mitchell and Judge Alarcon
agreed that “[i]t is universally acknowledged that ineffective counsel is the primary
reason so many defendants are sentenced to death.”267
Indeed, over half (37) of the 70 California death sentences overturned by federal
courts occurred on grounds that trial counsel provided prejudicially ineffective
assistance.268 In most of those 37 cases, the death judgment was reversed because
defense counsel failed to investigate or present potential mitigating evidence during the
penalty phase of the trial.269 This is also one of the leading reasons why most death
verdicts have been overturned in California overall, in both state and federal court.270 It
is likely that the death sentences of many more individuals will eventually be
overturned due to ineffective trial counsel once post-conviction counsel has been
appointed in the cases awaiting appointment.271
Nearly all people on death row were appointed defense counsel funded by the
county or state because they did not have the financial resources to retain private
counsel.272 Attorneys with histories of ineptitude have repeatedly been appointed to
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represent indigent people facing death.273 For example, one lawyer who has represented
four men sentenced to death in San Bernardino County told the jury in one case that
“execution would help his client,” and failed to speak with another client – an
individual ultimately executed despite the failures of his counsel – outside of trial.274 In
LA County, attorneys with “prior or subsequent misconduct charges” represented over
one-third of the 22 cases where individuals received death sentences sought by District
Attorney Jackie Lacey’s office.275
Many counties also do not provide adequate pay or resources to indigent capital
counsel. For example, the funding provided for capital counsel by many counties fails
to meet the requirements of the American Bar Association Guidelines for the
Appointment and Performance of Defense Counsel in Death Penalty Cases – wellrecognized as establishing the required norms for competent death penalty counsel.276
Additionally, many counties employ a flat-fee contract structure for indigent (nonpublic defender) capital defense counsel, which can provide incentives contrary to the
best interests of the accused.277 For example, in Riverside County, the compensation
structure discourages trial counsel from attempting to negotiate a less severe sentence
or conduct early investigation into penalty phase mitigation (known as the best tool to
negotiate a more favorable non-death plea).278 Instead, trial counsel are financially
incentivized to take every death eligible case to trial.279 Unsurprisingly, in most death
sentenced cases arising out of Riverside, trial counsel elected to present only one day of
mitigation evidence, and some presented no mitigation evidence whatsoever.280 In
comparison, seven days of mitigation evidence was presented on behalf of the single
death row defendant represented by the Los Angeles County Public Defender’s Office
in 2020.281
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D.

Most judgments do not survive review

At bottom, most sentences of death ultimately are reversed in California282 and
throughout the United States.283 In California, a total of 83 percent of capital cases have
been reversed in state or federal court.284 Although the California Supreme Court has
one of the highest rates of affirming death penalty cases in the nation,285 California
death sentences are frequently reversed in federal court after decades of litigation
expenditures in the state courts.286 Federal courts have granted relief in 70 of the 118
California capital cases that have final federal judgments – a reversal rate of 60.3
percent.287 In total, most of the people who obtained relief in state or federal court were
resentenced to LWOP or less.288

VII. Other Jurisdictions
At its height, the death penalty was law in the United States in all but 12 states.289
Since 2004, the death penalty has been eliminated in law – either through legislative
repeal or through decisions of the state’s highest court – in ten additional states.290
Virginia is now poised to become the 23rd state without the death penalty and the first
southern state to repeal the death penalty since the founding of the nation.291 In
addition, beyond California, the Governors of Oregon and Pennsylvania have placed a
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moratorium on executions, bringing to 26 the total number of states that do not have the
death penalty in law or effect.292
In total, 39 states have not carried out an execution for five years or do not have the
death penalty in law.293 The jurisdictions of Puerto Rico, the District of Columbia, and
all other U.S. territories also do not have the death penalty.294
For 17 years, from 2003 until July 2020, the federal government did not carry out any
executions.295 However, in the final months of the Trump administration, the federal
government carried out 13 executions between July 2020 and January 2021.296 President
Biden has halted federal executions297 and stated that he is opposed to the death
penalty.298 There are currently 49 people on the federal death row.299 In addition, five
servicemembers are on the Military death row, which operates separately from the
federal death penalty.300
Internationally, the death penalty is used in only a small minority of countries. The
death penalty has been formally abolished or was never law in 106 nations.301 The vast
majority of executions are carried out by China, Iran, Saudi Arabia, Iraq, and Egypt.302
Several international treaties and covenants either restrict or prohibit use of the death
penalty, most notably the European Convention on Human Rights.303
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